
Introduction
CHPZTEB j.

Passage of the Magnugon Fisheries Conservation and
Management Act of 1976  FCMA! � ~ marked a significant step in both
domestic and international law of fisheries management. With
this bold stroke, the United states changed the posture of fish-
eries management policy at home and abroad. The United States
federal government, for the first time in any significant fash-
ion, took on the role of overseer of domestic fisheries manage-
ment. On the international scene, the United States' unilateral
extension of fisheries jurisdiction to 200 miles, controversial
at the time the FCMA was passed, precipitated a flood of similar
claims worldwide. To fully appreciate the significance of the
FCMA on both domestic and international fronts, it is important
to have some understanding of the law of fisheries management
before 1976.
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Before 1976 fisheries regulation in the world's oceans be-
yond narrow territorial seas was primarily governed by interna-
tional law. International law has two main sources, internation-
al agreements  such as treaties! and custom. Each source has
played and continues to play a role in the course of world fish-
eries management.

International agreements bind nation parties  but only those
parties! much as contracts bind individuals. Such agreements
played no significant role in international fisheries management
until the twentieth century.

Customary international law, on the other hand, is the re-
sult of an evolutionary process. It is a consequence of a sig-
nificant number of nation-states engaging in practices that even-
tually gain world-wide acceptance. The practice must continue
for a sufficient time for the custom to become law. In contrast
to international agreements, customary law binds all nations. As
congressional debates prior to the passage of the FCMA illus-
trate, it is often difficult to determine whether a rule of cus-
tomary law exists. 2/

Custom was the ancestor of the dominant rule of fisheries
management -- freedom of fishing on the high seas. Prior to the
early part of this century, a territorial sea of three nautical
miles from shore was widely acknowledged as exclusively within
the sovereignty of each coastal nation. The rest of the world' s
oceans were termed high seas, to which fishermen of the world
enjoyed virtually unregulated access. This rule of freedom of
fishing was based on the notion that fish were a "common proper-
ty" resource, not "owned" until captured. As a result, exploita-
tion of high seas fishery resources proceeded under a regime of
unregulated competition among nations and fishermen. This scheme
usually proved satisfactory so long as demand for fishery prod-
ucts remained at a level that did not result in exploitatjyn of a
fish population over its maximum sustainable yield  MSY!.�

Toward the end of the nineteenth century, however, it became
apparent that some stocks had been dangerously overfished, and
after World War II improved fishing technology and growth of
human population together caused an unprecedented increase in
fishing effort. Many nations recognized that fish were not an
unlimited resource and that some limitations on freedom of fish-
ing had become necessary. The history of fisheries management
since World War II is a chronology of attempts to define and
enforce appropriate limitations.

As nations of the world searched for a solution to the prob-
lems of overfishing and stock depletion, two approaches
emerged. � Some nations chose to extend unilaterally fisheries4//

management jurisdiction beyond their territorial seas. Others
preferred a more cooperative approach -- that is, nations partic-
ipating in a specific fishery were sometimes able to agree on
self-imposed regulatory schemes. The approach the United States



chose was dictated in part by the peculiar nature of its fishing
industry. United States post-World War II fishing fleets can be
divided geographically into those fishing three areas: the
Northwest Atlantic Ocean, the Northeast Pacific Ocean, and waters
off Latin America. Each group presented different problems for~ 5/
the United States in its attempts to develop an effective fish-
eries policy.

Fishing grounds in the Northwest Atlantic off eastern Canada
and the United States are rich in haddock, cod, halibut, hake,
and pollock. The area traditionally had been fished by United
States coastal and Western European distant-water fishermen.
Overfishing in this area became apparent in the l920s, but no
treaty dealt with this problem until l950. This treaty estab-
lished one of the best known international fisheries management
bodies, the International Commission for the Northwest Atlantic
Fisheries  ICNAF!.

The Northeast Pacific is the home of valuable salmon
stocks. United States and Canadian coastal fishermen had ex-
ploited this resource since the nineteenth century. During the
l930s United States officials were troubled by the entrance of
the Japanese into the North Pacific salmon fishery, and partic-
ularly by the depletion of Bristol Bay salmon stocks. Emerging
from World War II as a defeated nation, Japan was not then in a
position to bargain effectively for its fishing rights. One
result was Japan's participation in the International Convention
for the High Seas Fisheries of the North Pacific Ocean, and its
acquiescence in what has became known as the "abstention prin-
ciple." Under that Convention, which entered into force in 1953,
Japan agreed to abstain from fishing for salmon, halibut, or
herring off the North American coast east of l75 west longi-
tude. Voluntary abstention in the absence of international
agreement was never widely practiced and consequently has prob-
ably not developed into an international customary law rule for
fisheries management.

A third major United States fishing group is comprised of
distant water tuna and shrimp fishermen who have fished the wa-
ters off Latin American countries since the 1930s.

Divergent interests of these three gxoups complicated the
choice of two possible regulatory approaches. Fishermen who
worked the coastal waters of the United States favored unilateral
United States extension of fisheries jurisdiction as a means of
protecting their interests from encroachment of foreign distant-
water fishermen. In contrast, U.S. distant-water fishermen fa-
vored a treaty approach, since extension of fisheries jurisdic-
tion would require the United States to recognize similar exten-
sions of jurisdiction by Latin American countries, resulting in a
loss of access to important high seas fishing grounds. Further-
more, United States global interests, especially in the freedom
of navigation on the high seas so important to commerce and mil-
itary strategy, might have been compromised by extension of fish-
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eries jurisdiction. The government feared eventual interference
with this freedom if fisheries jurisdiction beyond the territori-
al sea were recognized for coastal nations. As a result, the
United States chose to pursue a course of bilateral or multi-
lateral agreement and refused to acknowledge the right of any
nation unilaterally to extend its fishery management authority.

World conditions and United States interests after World War
II thus suggested treaty-making as the wisest course to pursue in
regulating fishery resources. Events since that time, however,
have caused a dramatic reversal in United States fishery
policy. With the passage of the FCMA, the United States has come
full circle to a policy of recognizing and participating in broad
extensions of offshore fisheries management jurisdiction, giving
preferential rights to coastal nations in exchange for respon-
sible management of the resource within the extended fisheries
management zones.

I. The Evolution of Extended Fisheries Zones

The year 1945 is an appropriate starting point for tracing
the origins of extended fisheries jurisdiction. In September of
that year President Truman issued two proclamations concerning
ocean resources. One claimed for the United States exclusive
jurisdiction for the purpose of exploring and exploiting the
resources of the continental shelf off the coast of the United
States, Many of the nations of the world eventually followed
this extension of limited sovereign rights beyond the three-mile
territorial sea, and it was codified in the 1958 Convention
 treaty! on the Continental Shelf.

The other proclamation was President Truman's response to
the Japanese harvest of Bristol Bay salmon mentioned above. It
was a statement of policy authorizing the United States to estab-
lish fishery "conservation zones" in the high seas outside its
territorial seas. Any fishery involving other nations, however,
required mutual agreement on a regulatory scheme. The Fisheries
Proclamation was carefully drafted to make clear that it was not
an extension of sovereignty, or even of fisheries jurisdiction if
not agreed to by all participating parties.

Not a single conservation zone was ever established under
the second Truman Proclamation, but the Fisheries Proclamation
produced some unexpected results. To the dismay of United States
distant-water fishermen, it helped to precipitate a series of
varying claims of sovereignty or extended fisheries jurisdiction
by some Latin American countries. Most notable were the claims
of the "CEP" countries -- Chile, Ecuador, and Peru -- who in the
1952 Santiago Declaration asserted the right of coastal nations
to exclusive resource jurisdiction out to 200 miles off their
coasts' These countries, either deliberately or inadvertently,
misconstrued the Truman Proclamations as precedent for their
claims. The United States, of course, protested the claims of
the CEP countries, and United States tuna fishermen continued to
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fish off the coasts of these countries, provoking them to take
action to enforce their 200-mile claims. Thus began a series of
confrontations in the southeast Pacific that has spanned the last
three decades.

Despite Latin American claims, the United States and most of
the international community continued to oppose unilateral exten-
sions of fisheries jurisdiction. Instead, the United States
chose to use the treaty-making process in an attempt to conserve
the fishery resources off its coasts. 6/

In 1958 the international community adopted four treaties,
collectively known as the Geneva Conventions on the Law of the
Sea, at the First United Nations Law of the Sea Conference in
Geneva. Certain provisions of each of the Conventions bear on
the issue of fisheries management. The Convention on the
Territorial Sea and Contiguous Zone / was notable for its failure
to establish an agreed maximum breadth for the territorial sea,
although by that time a twelve-mile limit  or a three-mile terri-
torial sea with an additional nine-mile "contiguous" fishery
management zone! had widespread support. The Convention on
Fishing and Conservation of the Living Resources of the High
Seas ~ allowed coastal nations a restricted right to regulate
fisheries in adjacent areas of the high seas, but this Convention
has never been a significant tool for fisheries management be-
cause many of the major fispj.ng nations did not ratify it. The
Convention on the High Seas"~ codified the concept of freedom of
the high seas, including freedom of fishing, qualified only by
the conservation measures allowed by the Fishing Convention and
the duty to give reasonable regard to the interests of other
nations in exercising the freedoms of t e high seas. Pinally,
the Convention on the Continental Shelf y included "sedentary
species" of living resources within the exclusive continental
shelf jurisdiction of the coastal nation.

The 1958 Conference failed to resolve the issues of territo-
rial sea breadth or the fishery management authority of coastal
nations. Partly as a result of this failure, the Second Law of
the Sea Conference convened in Geneva in 1960. No agreement was
reached at this conference, however, and these issues remained
unresolved.

In 1966 the United States retreated somewhat from its prior
position on extension of coastal nation f-ishery management juris-
diction by passing the Bartlett Act.~ Congress acted in re-
sponse to growing pressure from the fishing industry for some
abatement of the increase in foreign fishing off United States
coasts. Under the Act, the United States claimed authority to
exclude foreign fishing vessels from a newly created "contiguous"
fishery zone extending nine miles beyond the three-mile territo-
rial sea, subject to continued fishing by nations the United
States recognized as having traditional rights within the zone.

This extension of fisheries jurisdiction beyond territorial
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waters was the first significant intrusion of the federal govern-
ment into domestic fishery management. Yet at that point, feder-
al involvement was slight. The federal government made no at-
tempt to regulate domestic fishing under the Act; instead it
acted merely as a caretaker in the nine-mile contiguous zone,
enforcing the Bartlett Act against foreign fishing vessels ille-
gally within the zone. The individual states continued to regu-
late all fishing activity off their coasts out to three miles,
and also the fishing activities of their citizens in the contigu-
ous zone and beyond.

In 1970 the United Nations General Assembly decided to con-
vene another conference on the Law of the Sea. The first sub-
stantive session of the Third Law of the Sea Conference met in
Caracas in June, 1974. One of the controversial issues before
the Conference was the nature and extent of coastal nation juris-
diction over offshore fishery resources. Initially, the United
States opposed any extension of fishery jurisdiction beyond
twelve miles. As before, strong naval interests, the need to
import energy and raw materials by water, and distant-water fish-
ing interests combined to dictate continued United States support
for the broadest possible freedoms of the high seas.

As the Conference progressed it became clear that, for the
most part, the world community supported extension of the terri-
torial sea to 12 miles and creation of an economic zone  includ-
ing fisheries jurisdiction! extending 200 miles from shore.
Despite its reservations, the United States capitulated on this
point, and instead shifted its attention to the substance of the
proposed legal regime governing the zone. The United States
recognized the preferential right of coastal nations to take fish
within the zone in return for responsible management of the fish-
ery resources, but also demanded that foreign nations be allowed
to take whatever fish the coastal nation did not utilize.

The Caracas session of the Third Conference produced no new
Law of the Sea Treaty, nor did the Geneva session in 1975. Al-
though a consensus was erne~ging that favored extension of fish-
eries jurisdiction to 200 miles, demands for a "package treaty"
covering all aspects of ocean use prevented treaty adoption. The
negotiators seemed deadlocj~d, and only the most. optimistic saw a
treaty in the near future.~

Meanwhile, the influx of foreign fishing vessels off United
States coasts, accompanied by over-exploitation of several stocks
valuable to United States fishermen, caused escalating pressure
on Congress for remedial action. The National Marine Fisheries
Service  NMFSj of the Department of Commerce estimates that 20
percent of all marine fisheries in the temperate and subarctic
shelf areas of the world  where most of the fisheries are lo-
cated! are within 200 miles of the United States coasts. Despite
the availability of this abundant resource and the continually
increasing domestic demand for edible fish products, the domestic
fish harvest had remained stable for many years. The foreign
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harvest in these waters had, in contrast, increased dramatical/y
resulting in a significant United States fish trade deficit.
The United States fishing industry was increasingly unable to
compete with foreign fishing vessels, whose distant-water fleets
often carry the most technologically advanced equipment and are
extremely efficient. By the middle 1970s, entry into United
States coastal waters by these large and efficient foreign ves-
sels had caused the United States fishing industry, already bur-
dened by numerous marginal operations, to suffer further de-
cline. Moreover, many fish stocks in United States coastal ya-
ters were seriously threatened by increased fishing efforts.
With the Law of the Sea negotiations stalled, the stage was set
for the United States to unilaterally extend its fisheries juris-
diction.

II. Passa e of the FCMA

Congress first seriously considered extension of fisheries
jurisdiction to 200 miles in 1974. The Commerce, Foreign Rela-
tions, and Armed Services committees of the Senate held hearings
on a 200-mile bill. Despite an unfavorable report by the Foreign
Relations Committee and opposition by the Departments of State
and Defense, the Senate passed the bi11. The House held hearings
on a similar bill, but took no action before the close of the 93d
Congress.

Efforts to extend fisheries jurisdiction continued in the
next session of Congress The House Committee on Merchant Marine
and Fisheries held hearings on H.R. 200 in March, 1975. Senate
committees on Commerce, Foreign Relations, and Armed Services
held hearings on a similar bill, and ynqe again the Foreign Rela-
tions Committee reported unfavorably. ~ Nonetheless, the Senate
passed S. 961 on January 28, 1976, and the House passed H.R. 200
on October 9, 1975. Both houses then passed the Conference Com-
mittee's compromise bill, which was somewhat reluctantly signed
into law by President Ford on April 13, 1976. 6/

Proponents of the legislation pointed to the overall in-
effectiveness of the 22 international fisheries agreements to
which the United States was at that time a party ~17 Enforcement
of these agreements was generally left to each signatory nation,
with the result that the agreements were seldom properly en-
forced. In further support of their position, proponents of the
bill relied upon indications from the Third Law of the Sea Con-
ference negotiations that the world community was ready to accept
extension of coastal nation fisheries jurisdiction out to 200
miles. They argued in effect that 200-mile fishery jurisdiction
was developing into a rule of customary international law.

Proponents and opponents of the 200-mile bill generally
agreed that coastal nation management of fisheries was best for
the resources. The real debate concerned the advisability of
unilateral action. The United States had consistently denied the
right of coastal nations, including the CEp countries, to extend
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fisheries jurisdiction beyond 12 miles. The Foreign Relations
Committee and the Departments of State and Defense foresaw a
potentially adverse impact of unilateral action on Law of the Sea
negotiations, and preferred to wait for treaty ratification. The
decision to delay implementation of the FCMA until March 1977 was
an accommodation to those who hoped the summer 1976 Law of the
Sea session in New York would produce a treaty. This hope was
unrealized, and the FCMA became U.S. law on March 1, 1977.

XZZ. Overview of the FCMA

The FCMA is sometiroes referred to as the "200-mile Act," but
strictly speaking it does not create a 200-mile zone. First, the
fishery conservation zone  FCZ! established by the FCMA is not
200 miles wide, but rather extends 197 miles from the seaward
boundary of the three-mile territorial sea. The states retain
management authority within the territorial sea, unless state
action infringes substantially upon a federal fishery management
plan. Thus, to the extent that the FCMA establishes a zone, it
is a 197-mile zone.

Second, in the case of continental shelf species and anadro-
mous species, fishery management authority is not limited to the
region 200 miles from shore. The United States claims the right
to manage all living resources of the continental shelf -- even
beyond 200 miles -- and anadromous species throughout their range
 unless the fish are found within another nation's territorial
sea or fishery conservation zone!. The law thus extends some
kinds of regulatory authority beyond 200 miles.

Third, the FCMA exempts highly migratory species  defined as
tuna! from its regulatory coverage, and thus does not apply to
all fisheries that occur within the FCZ.

Finally, and most important, the FCMA as originally passed
did not authorize exclusion of foreign fishermen from a fishery
within the FCZ unless domestic fishermen possessed the capacity
to harvest the optimum yield of that fishery. Recent amendments
to the Act, however, have provided for an accelerated phase-out
of the foreign fleet under certain circumstances.

The FCMA establishes a management scheme designed to regu-
late domestic and foreign fishing within the FCZ through develop-
ment of fishery management plans for the various fisheries that.
require management. The mechanism established to draft these
plans is the regional management Council, a unique creation of
the FCMA that is designed to represent federal, regional, state,
and local interests in the decision-making process. Eight re-
gional fishery management Councils have been established to cover
the coastal regions of the United States. Each Council must
conform the provisions of its fishery management plans to seven
national standards aimed at effective conservation of fishery
resources. Each fishery management plan must, in addition, be
approved by the Secretary of Commerce.
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One of the Council's most important tasks is to establish
the optimum yield  OY! for each fishery. The OY figure not only
sets the upper limit of allowed domestic harvest in that fishery,
but also it determines the degree of foreign fishing allowed in
the FCZ. By subtracting the estimated domestic harvest from OY
the Council arrives at the total allowable level of foreign fish-
ing  TALFF! for that fishery. The Secretaries of State and
Commerce then allocate the TALFF among foreign fishing vessels.
 The concept of optimum yield is treated more thoroughly in Chap-
ter Two.!

Because the United States was a party to 22 international
fisheries agreements at the time the FCMA was passed, Congress
directed the Secretary of State to review all existing agreements
and renegotiate those that were inconsistent with the FCMA. A
nation not a party to an existing agreement was required to nego-
tiate a governing international fishery agreement  GIFA! with the
United States if it wished to fish within the FCZ. That nation
was then required to apply to the State Department for a permit
for each vessel it wished to have participate in any fishery'

The eight regional management Councils, working in conjunc-
tion with National Marine Fisheries Service, have made substan-
tial progress in implementing the FCMA. As of May lS, l984
twenty-five fishery management plans and preliminary management
plans were in effect and twenty-nine others were in various
stages of preparation. As a result, fishing patterns off United
States coasts have changed dramatically since l977, when the FCMA
went into effect. Foreign fishing has dropped and the percent[I~
of total catch taken by United States fishermen has increased.

implementation of the FCMA has not been without problems,
however. The United States Comptroller General has identified as
problem areas the limited availability of biological and socio-
economic data upon which to base fishery management plans; lim-
ited public involvement, understanding, and acceptance; the time-
consuming process involved in developing and approving a plan;
jurisdictional problems between state and fe+gal authorities;
and the limited degree of long-range planning.

Difficulties should be expected in implementing any new
statutory scheme. Those listed above are not exhaustive, but
they do not detract from the significance of the FCMA as a re-
source management tool, for the FCMA is unique among domestic
laws aimed at conservation of a living resource. First, the
regional management Council blend of federal, state, and local
representatives is not found in any other United States regula-
tory scheme of national scope. Second, regulation of fisheries
has traditionally been the exclusive province of the individual
states, and historically the resource conservation laws of adja-
cent states have not been well coordinated. Management of fish
stocks on a regional basis, minimizing the effect of state bound-
aries, is now widely accepted a essential to effective conser-
vation of the fishery resource. Yet the approach is not yet
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widespread in United States conservation law. Thus, the FCMA
still represents something of an anomaly in the law of living
resource management.

This Guidebook explains in detail the operation of the
FCMA. Chapter Two tells how the FCMA deals with foreign fishing
within the FCZ, and includes a discussion of optimum yield and
joint ventures. Chapter Three treats the composition and opera-
tion of a regional management Council, with particular attention
to the Pacific, North Pacific, and Western Pacific Councils.
Chapter Pour follows the creation and implementation of a typical
fishery management plan. Chapter Five examines the operation of
the Act's enforcement mechanisms with respect both to foreign and
domestic fishermen.

IV. The United States "Exclusive Economic Zone": A Short
Comment

The Third United Nations Conference eventually did adopt a
new treaty in 1982. This comprehensive agreement endorses 200-
mile "Exclusive Economic Zones"  EEZs! for coastal nations. The
treaty would allow each coastal country sovereign rights for the
purpose of managing fisheries and other resources within its
EEZ. The U.S. has rejected the 1982 treaty because of objections
to its provisions on mining the deep seabed.

Nevertheless, on March 10, 1983, President Reagan issued
Presidential Proclamation 503!d which unilaterally claims for the
United States a 200-mile EEZ. Within this zone, the Proclama-
tion asserts, the United States has, by customary international
law, sovereign rights over both living and non-living re-
sources. While there might exist an academic distinction between
the FCMA's claim to exclusive management jurisdiction for off-
shore fisheries and the EEZ Proclamation's assertion of "sover-
eign rights" over living resources, it is not at all clear that
any practical distinction exists. At present, the FCMA continues
to be the foundation for United States fisheries management out
to 200 miles from shore. Congress is, however considering new
legislation to implement the EEZ Proclamation. / If enacted,
such a law might well modify some aspects of the operation of the
FCMA.
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