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Introduction 
 
Coastal states everywhere have witnessed steep decline in the amount of 
urbanized shoreline devoted to maritime commerce, and Massachusetts is no 
exception.  However, the Commonwealth has had a unique experience in 
preserving what’s left of its working waterfronts, made possible by a unique 
ability to control development on the filled tidelands prevalent in harbors still 
having significant potential for development of water-dependent industry (like 
Boston, Gloucester, New Bedford and Fall River). These prime port lands and 
their adjoining deep-water channels, known as Designated Port Areas (DPAs), 
are subject to direct state regulation under the “public trust doctrine,” and since 
1984 that legal authority has been employed to prevent conversions to non-
maritime activity that result in significant loss of essential port attributes.   
 
The Massachusetts Office of Coastal Zone Management (MCZM), at the 
forefront of this effort, believes that port protection is best achieved not through 
land banking but through a policy with flexibility to utilize vacant or 
underutilized DPA properties for some other, compatible development purposes. 
In fact, with strict safeguards to prevent inappropriate types and densities of 
non-maritime use, we believe that such diversification can provide needed 
economic or operational support to help water-dependent industry survive in the 
long run. In practice, this doctrine of flexible protectionism is implemented 
through the “Chapter 91” regulations of the Department of Environmental 
Protection (DEP), which contain an array of standards to both promote the right 
kinds and prevent the wrong kinds of development in the state’s eleven DPAs.      
 
What follows is a summary of the policy rationale and the key regulatory 
standards associated with the doctrine of flexible protectionism in Massachusetts 
coastal law. The discussion serves as background for the author’s TCS 2006 
presentation of a series of recent “success stories” with the DPA governance 
system as it has operated in Boston and three of our other major port cities.              
 

The Doctrine of Flexible Protectionism 
 
Protection is, necessarily, the primary objective of state DPA policy. In order to 
preserve capacity to accommodate water-dependent industries, restrictions must 
be placed on other uses that would significantly diminish the availability or 
suitability of port properties for maritime development. Toward this end, the 
most protective provision of the c.91 regulations is that virtually all “flowed” 
tidelands in a DPA (including both open waters and those covered by pile-
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supported structures) are reserved exclusively for uses defined as water-
dependent industrial. These spaces along the water’s edge are considered to be 
of the highest value in attracting prospective maritime commerce; accordingly, 
even marinas for recreational boating are excluded.   
 
In order to maintain a predominantly working character, the c.91 regulations 
prohibit certain uses that have been determined to be inherently incompatible 
with industrial operations in a DPA.  The relatively short list includes housing 
and any form of transient group quarters; hotels/motels, nursing homes, and 
hospitals; amusement parks and other major entertainment or sports complexes; 
new buildings devoted predominately to office use; and public park/recreation 
facilities.  On the other hand, a wide range of uses classified as general industrial 
or commercial and certain public accessways are allowable in a DPA, on a 
conditional basis and with careful attention to project layout and design.       
 
Though it might seem that the surest way to avoid preemption of maritime 
industry is to prohibit anything else–even general industrial/commercial use–
such a rigid approach ultimately would work against the goal of steering port-
related growth to DPA sites. Without some means of generating revenue, 
owners of vacant DPA properties have little incentive to maintain piers, 
bulkheads and other shorefront structures to the degree necessary to attract 
prospective maritime tenants. And, as waterfront parcels become increasingly 
run down, the local economy is increasingly deprived of a source of jobs and 
taxes needed to improve the overall vitality of the area. Eventually, the self-
image of the community will suffer to the point that it becomes socially 
unacceptable to allow such parcels–however well-suited for harbor commerce–
to stand empty while awaiting reuse by water-dependent industry in the 
indefinite future. In short, a blighted waterfront does nothing to enlist the 
support of the body politic for conservation of port-related capacity.  
 
Also, simple development economics argues in favor of allowing at least some 
degree of non-port activity to occur on certain DPA properties. The economic 
feasibility of a port-related project by itself is sometimes borderline, and the 
prospects for long-term success can be greatly improved as a result of the 
internal cross-subsidies and operational efficiencies (e.g., shared use of 
facilities) that tend to be associated with a more diversified development 
program. One example is the pairing of waterfront restaurants with berthing and 
support facilities for commercial fishermen, a familiar arrangement in most of 
the Commonwealth’s traditional fishing ports (Gloucester in particular).   
 
Under certain circumstances, in fact, the decision of a maritime business to 
locate or stay in a DPA may hinge entirely on the availability of direct economic 
or operational support from non-maritime sources. This is especially true in 
sprawling waterfront complexes–such as former shipyards, decommissioned 
military bases and defunct manufacturing facilities–that are costly to maintain 
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due to the multiplicity of oversized buildings that have outlived their original 
purposes and may have limited potential to serve the needs of contemporary 
water-dependent industry. Such existing buildings often prove ideal as 
“incubator” space for emerging businesses that are priced out of higher rent 
districts elsewhere. The additional cash flow generated by such non-port tenancy 
can lessen the high overhead burden of keeping the site primarily in port-related 
use, and is thus instrumental in promoting long-term DPA interests.  
 
A more general advantage to allowing some non-maritime development in a 
DPA is that it can solidify the standing of the working waterfront within the 
local land use pattern. The presence of general industry is particularly significant 
in this regard, because it reinforces the predominately working character of the 
district and preserves it as one of the few (and sometimes the only) remaining 
havens for blue-collar enterprise in the community. This has a constituency-
building effect that cannot be underestimated; in the long run, it is arguably just 
as important to the protection of DPA interests as it is to preserve the availability 
of individual port facilities and spaces.   
 
Speaking of the relationship to the surrounding community, an effective port 
protection policy cannot ignore the strong desire in some port cities to expand 
non-resident visitation by developing maritime museums, restaurants, and 
shopping venues at the water’s edge. This is a logical derivative of the fact that 
working waterfronts are often nested within visually attractive and culturally 
interesting harbors that are already established as premier tourist destinations. 
With coastal municipalities everywhere recognizing that commercialization of 
heritage has prospects for significant economic growth, and with the relative 
ease of connecting existing tourism nodes and the working waterfront, it makes 
complete sense for the mutual interests of the visitor economy and the port 
economy to be pursued in a coordinated fashion.       
 
It is essential to point out, finally, that working waterfronts cannot be regarded 
as places that uniformly cut off public access to the water’s edge. Despite the 
somewhat gritty character of many of our state DPAs, it is often feasible to 
weave pedestrian accessways into these districts without jeopardizing public 
safety or causing operational interference with maritime activities. Although 
state DPA policy considers it inappropriate for port lands to be converted to 
major public parks, there is no reason to discourage the provision of small-scale 
pedestrian facilities in appropriate DPA locations. Such facilities are desirable 
not only to promote public enjoyment of the harbor in question, but also to raise 
public awareness and appreciation of contemporary maritime commerce.    
 

Types of Non-Port Development Allowable in a DPA 
 
The forgoing discussion indicates that community development objectives other 
than the promotion of water-dependent industry can be pursued to a large extent 
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within a DPA. To this end, the c.91 regulations offer wide latitude for the 
development of general industry and most types of commercial uses on filled 
tidelands, in the form of three basic types of projects: Marine Industrial Park 
(“MIP”) Projects; Supporting DPA Use (“Supporting”) Projects; and Temporary 
Use Projects.  Of these, MIP and Supporting Projects offer the greatest potential 
for economic stimulus on a long-term basis and are worth further description.    
 
MIP projects allow DPA property owners who devote a site predominately to 
maritime activity to include other (i.e., nonwater-dependent) industrial tenants in 
the proposed use mix as a means of improving the overall economic viability of 
the project. To qualify for a c.91 license, the land area devoted to maritime 
industry generally must be equal to at least two-thirds of the combined square 
footage of all filled tidelands and piers on the project site. If this 
“predominance” criterion is met, most of the remainder of the site can be 
utilized for general industrial purposes, for an extended term of up to 65 years.  
An incidental amount of commercial use also is allowable, provided such use is 
in some way supportive of the water-dependent industrial uses in the park.  
 
MIP projects are licensable in a DPA not only because they represent a 
commitment to undertake port activity on most of the site, but also because the 
use program as a whole maintains the working character of the area.  With the 
non-port uses required to occur in conjunction with the maritime activity, it is 
reasonable to presume the latter will benefit from considerable economic or 
operational support as a result of the higher occupancy level made possible by 
the presence of non-port tenants. Accordingly, the c.91 regulations do not 
require that any direct financial support be provided by the general industrial 
uses (which themselves may be of somewhat marginal profitability). The 
regulations do stipulate, however, that any commitment of spaces and facilities 
to nonwater-dependent use must be governed by a comprehensive park plan that, 
at a minimum, must include arrangements for giving priority to water-dependent 
industrial uses as these spaces or facilities become available in the future.      
 
The category of Supporting DPA Use Project is intended for use by owners of 
vacant DPA properties who desire to pursue some productive enterprise on an 
interim basis; or by maritime businesses whose operations do not require use of 
the entire site, and who desire the flexibility to devote surplus spaces to either 
general commercial or industrial uses. Such projects can be authorized for a 
term of sufficient length to finance capital improvements (up to 30 years), 
subject to the following three eligibility criteria: 
• the supporting uses must provide direct economic or operational support to 
water-dependent industrial use in the DPA, to an extent that adequately 
compensates for the reduced land area on the project site that will remain 
available for port development purposes over the license term;  
• the amount of filled tidelands within the “footprint” of the supporting uses 
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(including all accessory uses) must not exceed 25% of the combined square 
footage of all filled tidelands and piers on the project site; and 
• the supporting uses must be compatible with activities characteristic of the 
working waterfront and its backlands. 
 
Certain other dimensional restrictions also apply to Supporting DPA Uses, 
especially nonwater-dependent commercial uses that are subject to building 
setback, height and site coverage requirements and certain restrictions on 
parking. Despite these limits, a Supporting DPA Use project offers a property 
owner significant flexibility for commercial development as a means of 
sustaining a higher level of economic activity than would be possible through 
general industrial use alone (which is essentially the only type of flexibility 
offered by an MIP project).   
 
Finally, even greater flexibility in the extent and distribution of non-port uses 
throughout a DPA can be achieved through the preparation of a municipal DPA 
Master Plan, subject to state approval in accordance with MCZM regulations. 
For example, a community may propose to modify the 25% cap on site coverage 
applicable to any Supporting DPA Use (either commercial or industrial). This 
provides an opportunity for the community to achieve a customized, non-
uniform distribution of such uses throughout the DPA. It is even possible to 
waive the percentage limit altogether for a given parcel.   
       
It should be noted that the regulations governing approval of DPA Master Plans 
call upon a municipality to carefully manage the penetration of Supporting Uses 
within a DPA. One key criterion for plan approval is that local land use controls 
in combination with the state c.91 regulations must ensure that commercial uses 
“will not, as a general rule, occupy more than 25% of the total DPA land area 
covered by the master plan.”  Thus, to the extent that a DPA community wishes 
to concentrate commercial development in one or more locations, other areas 
must be programmed exclusively for port development or for lower-density 
commercial activity, such that the weighted average across all DPA lands does 
not exceed 25%. Furthermore, a DPA Master Plan is expected to specify 
appropriate limits on the type, location, density, scale, operation, or other 
relevant aspects of commercial uses to ensure they will mix compatibly with and 
not significantly alter the predominately industrial character of the area.   
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