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Introduction 
 

Public access to the shore is a significant property-based issue long engrained 
within the judicial and statutory histories of all seaboard states.  Preserving the 
right of the public to utilize the shoreline is easily traced back to the common 
law of England, and even further stems from sixth century Roman Civil Law. 
States have embraced and enforced this longstanding historical responsibility 
using a variety of methods, including the public trust doctrine, prescription, and 
the doctrine of custom.  Consequently, public rights differ depending on which 
state’s coastline is involved. However, despite the significant clarification in this 
area of law over the past several decades, modern trends, including population 
growth, sea-level rise, and coastline hardening, have kept shoreline access issues 
in the spotlight.  
 
In 2006, an interest in increasing lateral access along the shoreline was incited in 
the state of Rhode Island. Specifically, legislation proposed in the state’s 
General Assembly would recognize the existence of a constitutional easement 
along the upper portions of the coast to allow public passage along dry sand 
areas without trespassing. Declaring a constitutional easement through a 
contemplated Lateral Access Bill would hopefully avoid potential takings claims 
by private property owners along the shore. Determining that such a protected 
right exists requires support in the law, and the advocates of enlarging lateral 
access in Rhode Island have chosen to focus on the doctrine of custom to 
provide a viable legal justification. 
 

The Nature of the Public Access Rights along Rhode Island’s Coastline 
 
Article I, Section 17 of the state constitution states “the people shall continue to 
enjoy and freely exercise all the rights of fishery, and the privileges of the 
shore…including but not limited to fishing from the shore, the gathering of 
seaweed, leaving the shore to swim in the sea and passage along the shore.”  
These privileges may be enjoyed on public lands. Traditionally, Rhode Islanders 
had used the “seaweed line” (dividing the wet and dry sand portions of the 
shore) to mark the boundary between state-owned public trust land and private 
property. However, there was no legal definition of the “shore” that delineated 
where the public/private boundary actually existed until State v. Ibbison, in 
which the Rhode Island Supreme Court established the legal boundary at the 
mean high water mark (MHW). Instead of being a visual marker like the 
“seaweed line,” MHW is a scientifically determined line defined as the average 
height of all the high waters in a particular area over an 18.6-year cycle. 
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Although this line is not easily identifiable by a casual observer, the court 
believed this to be the best certain boundary that balanced the interests of both 
private landowners and the general public.  
 
In the past few decades, public access to the shore has increased perpendicularly 
through intensive collaborative efforts among Rhode Island’s Coastal Resources 
Management Council, Department of Environmental Management, local towns, 
and coastal cities. Over 300 public rights-of-way have been reviewed and 
designated providing access to the tidal waters of Rhode Island. Lateral access 
remains, however, restricted to below the mean high water mark. 
 

The Customs Doctrine 
 
Custom is a longstanding doctrine traceable back to English common law, 
influenced most notably by the 1765 work, Sir William Blackstone’s 
Commentaries on the Laws of England. Of most relevance are Blackstone’s 
observations on a particular form of custom specific to residents of local districts 
established through factual proofs. 
 
As Blackstone observed, the proof of a local custom was a matter of fact, 
supplied by witnesses and weighed by a jury. Following a finding of existing 
custom, the legality of the custom had to be tested to determine whether it was 
indeed still “good” custom. To do so, Blackstone identified seven elements that 
must be satisfied in order for a custom to become enforceable law: 1) antiquity, 
2) continuity, 3) freedom from dispute, 4) reasonableness, 5) certainty, 6) 
obligation, and 7) consistency.  In cases involving customary use, jurisdictions 
accepting custom as a source of law must complete a factual analysis to 
determine that all seven elements are satisfied. The incompletion of even one 
element renders the custom unenforceable.  
 
The first element, antiquity, requires the custom be immemorial—a period of 
time so long “that the memory of man runneth not to the contrary.” Continuity, 
another temporal element, calls for uninterrupted usage since the custom was 
first instituted. Freedom from dispute, also referred to as peaceableness, centers 
on the notion of consent.  According to Blackstone, a custom is not legitimate if 
it was ever the subject of serious dispute, and existence of such dispute 
evidences a lack of requisite consent. Reasonableness is the fourth Blackstone 
element, which was delineated with the intent to embody legal reasoning. Thus, 
it is a judge who determines whether or not a custom is reasonable, not the 
ordinary person. The fifth element of certainty requires that customs be confined 
to individuals of a particular description—i.e. a discrete geographical area or 
discrete group of inhabitants.  Obligation connotes that the custom be 
compulsory.  Those practicing the custom must in some way feel obligated to do 
so. The final element, consistency, in its simplest form means that one custom 
cannot contradict another custom of “equal value,” or even another law, 
otherwise a logical impossibility exists.  
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The most noted use of custom was employed in the 1969 Oregon case of 
Thornton v. Hay. A historical review of the use of Oregon’s shoreline revealed 
that the dry-sand area had been utilized as a “recreational adjunct of the 
…foreshore area since the beginning of the state’s political history.” After an 
examination of the customary right of the public to access the dry-sand areas 
using the seven elements derived from English common law, the court 
concluded that an enforceable custom existed. The court reasoned that an 
established custom would be applicable to a much larger region, in this case, the 
entire Oregon coastline bordering the Pacific Ocean, avoiding tract-by-tract 
litigation. Two decades later, the Supreme Court of Oregon in McDonald v. 
Halvorson narrowed this broad application of custom. The McDonald court 
construed Thornton to apply only to beach areas directly abutting the ocean. In 
essence, the decision implies that custom analysis must be applied on a tract-by-
tract basis, exactly what the court in Thornton intended to avoid. 
 
Other states have also used the doctrine of custom to expand access in dry-sand 
areas. Generally, this application of the doctrine has been more restrictive than 
the broad approach utilized in Oregon.  For examples, see Matcha v. Mattox, 
711 S.W.2d 95 (Tex. 1986); City of Daytona Beach v. Toma-Rama, Inc., 294 
So.2d 73 (Fla. 1974); U.S. v. St. Thomas Beach Resorts, Inc., 386 F.Supp. 769 
(D.C.V.I. 1974). 
 

Applying the Customs Doctrine in Rhode Island 
 

Antiquity and Continuity: Even a brief look back into the history of Rhode 
Island’s shoreline reveals that the beach areas were utilized for a variety of 
reasons such as boat storage, passage, fishing, clamming, net drying, and later, 
recreation. The first use of Rhode Island’s shoreline was by the Native 
Americans, who utilized its beaches and tidal lands for fishing and shell fishing 
activities. By the 18th century, the colonial settlers had taken to the shore to 
conduct similar activities, including the gathering of seaweed to be used as 
agricultural fertilizer.  Clearly, the use of Rhode Island’s tidelands and dry-sand 
areas by the public is not disputed. However, the political history in Oregon is 
considerably shorter than that of Rhode Island, making the satisfaction of 
antiquity in Thornton an easier feat than a similar showing in Rhode Island. 
 
Freedom from Dispute: In Rhode Island, beachfront property is a hot 
commodity.  Private landowners control over ninety percent of Narragansett 
Bay’s 350-mile shoreline, with rapid coastal development eliminating even more 
public coastal property. Competing coastal uses and rises in coastal property 
value since the 1970s has increased dispute between private landowners and the 
public, potentially voiding a notion of peaceableness, at least in the last 30 years. 
This type of development occurred much earlier in Rhode Island than in Oregon, 
whose private shoreline development was only just beginning at the time 
Thornton was decided in 1969. Thus, evidence of dispute may not have been as 
apparent in Oregon at the time. 
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Reasonableness: In Rhode Island, such uses as fishing, recreation and passage 
are appropriate to the land at issue. Use of the upper beach is necessary to access 
the tidelands and the water, which are public trust lands under the state 
constitution.  Also, most dry-beaches are not developable per state regulations.  
Thus, the economic impact on the private landowner will generally be minimal. 
These factors all support the reasonableness of a dry-sands usage custom. 
 
Certainty: The element of certainty was satisfied in Thornton by the “visible 
boundaries of the dry-sand area and by the character of the land.”  This 
definition can also be applied at least to the beach areas of Rhode Island’s 
coastline.  However, the dynamic coastal environment in RI results in an ever-
changing coastline due to erosion and accretion, causing confusion in the 
determination of public and private boundaries.  By adopting a rolling easement 
rule, the customary rights of the Rhode Island public to dry-sand areas would 
shift with the migrating public/private boundaries. (See Mattox v. Matcha for a 
discussion on rolling easements). 
 
Obligation and Consistency: In Thornton, the element of obligation was 
satisfied because the public’s use of the dry-sand areas had never been 
questioned by private owners as long as the pubic did not cross into lands above 
the vegetation line. In Rhode Island, this type of acquiescence has not always 
been the case. Many private owners in Rhode Island are aware of the 
public/private boundary on the shore, and take affirmative efforts to prevent 
public use above this boundary. In terms of consistency, no inverse custom to 
“not” use dry-sand areas exists. However, one may argue that the custom of 
public use above the mean high water mark in Rhode Island is repugnant to 
previous state Supreme Court decisions defining the boundaries of public and 
private interests under the public trust doctrine. 
 

Conclusion 
 
The application of the custom doctrine along Rhode Island’s shoreline is far 
from simple.  Due to its historical origins and dynamic coastline, the state faces 
an uphill battle in the satisfaction of the seven requisite elements to proving 
customary rights.  Factual proofs need to be researched and acquired to ensure 
these requirements are minimally met. A minimum satisfaction of the doctrine, 
coupled with the existing need to settle the definition of public shoreline access 
rights, supports the successful expansion of public lateral access along the 
shoreline in Rhode Island 
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