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Introduction 
 
The Port of Boston’s working waterfront is a vital economic engine for the 
Commonwealth of Massachusetts.  Considerable public investment in and 
around Boston Harbor has contributed to significant environmental 
improvements and has helped foster the emergence of a new maritime economy, 
which goes beyond traditional maritime uses like shipping and fishing by 
incorporating expanded cruise activity, waterfront recreational facilities, and  
commercial development in close proximity to the urban core.   While serving as 
an economic catalyst for the Port of Boston, the new maritime economy must be 
carefully planned to avoid potential conflicts and ensure as compatible use mix.  
 
The Massachusetts Coastal Zone Management (CZM) Office is at the forefront 
of this issue, having been assigned lead state responsibility for guiding the 
preparation of Municipal Harbor Plans (MHPs) by coastal communities. The 
author’s presentation at the TCS 21 conference will review the highlights of the 
MHP Program, with particular reference to achievements in Boston Harbor.  
 

Background 
 
A primary benefit of a state-approved Municipal Harbor Plan (MHP) is that it 
allows a municipality to provide forceful guidance to regulatory decisions 
reached by the DEP Waterways Program, which has jurisdiction under  
MGL c.91 over most urban waterfront areas in the state.  In fact, this guidance is 
generally binding on the waterways licensing process, because the waterways 
regulations stipulate that any proposed project on filled and flowed tidelands 
within the harbor planning area must conform to all applicable provisions of an 
approved plan.  This requirement of adherence to an approved plan is strict, with 
no exceptions except where the Department determines a deviation to be de 
minimus or unrelated to the purposes of state tidelands law.  In Massachusetts, 
this represents a degree of legal enforceability for local plans that is 
unprecedented.  An approved harbor plan represents a unique opportunity for a 
coastal community to express a vision for future use of its harbor resources. 

 
An MHP can tailor the c. 91 licensing process to fit local policies and priorities 
in many ways.  In effect, an approved MHP serves as nothing less than a 
community-specific addendum to the c.91 regulations, offering wide-ranging 
flexibility to customize the licensing process in accordance with the unique 
circumstances of the harbor in question.   
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To date, all approved harbor plans have taken advantage of the opportunity to 
deal more effectively with local problems by harnessing the state’s authority to 
control development on tidelands.   For example, Edgartown incorporated the 
requirements of its Surface Water Zoning by-law into its harbor plan, together 
with guidelines to control pier construction in areas of important marine 
resources.  In Hull, a substantial number of provisions in the plan address 
commercial fishing interests.  The Chatham harbor plan limits certain land uses 
in particular sub-areas, based on a build-out analysis which identified projected 
water quality impacts of potential coastal development. 

 
While MHPs often contain some c.91-related guidance that is generic or 
conceptual in nature, it is equally common to find more detailed stipulations that 
are specific to individual projects or sites. For example, several approved plans 
include an itemized list of measures to improve physical and/or visual access to 
the harbor in particular locations.   This is but one of many ways that  an MHP 
can be a very effective coordination device that enables DEP to make better-
informed decisions, responding as much as possible to local needs and concerns 
as well as the broad public interests of the state.  In this respect what the 
approval of a municipal harbor plan really symbolizes is the formation of a 
partnership, in which the Commonwealth and the community embrace a 
coordinated regulatory strategy to achieve commonly held goals.    
 
To establish such a joint venture, of course, an MHP must be firmly grounded in 
the precepts of state coastal policy.  For this reason, the plan approval 
regulations require that all c.91 permitting guidance proposed by a municipality 
must be demonstrated to be consistent with the broadly-stated Policies of the 
CZM Program, together with the more specific tidelands objectives and 
principles codified in the waterways regulations of DEP.    
 
In making a determination of consistency, the Secretary takes into account any 
relevant information on policy interpretation and application as may be available 
in prior written decisions or other administrative documents of the respective 
agencies.   Beyond this, particularly close attention is given to proposed 
guidance relating to subject matter that is already addressed by some explicit 
standard or other requirement of the waterways regulations.  Depending on the 
type of requirement involved, this overlapping guidance proposed by the 
municipality must meet specific criteria in order for the MHP to be approved.   
Such guidance falls into two basic categories, as discussed separately below.  
 

Guidance Through Amplification 
 

The requirements a project must fulfill in order to obtain a c. 91 license are 
mostly of a discretionary nature, in that they state an underlying principle but are 
not highly prescriptive as to what a project must do to achieve compliance.  For 
these discretionary requirements, an MHP can provide a more detailed, harbor-
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specific information as to how the requirement is best met on a case-by-case 
basis.  Because this type of MHP guidance essentially amplifies or elaborates 
upon the text of a particular provision in the waterways regulations, it is often 
referred to as amplification.  There are more than fifty provisions appearing in 
the waterways regulations that may be amplified in some manner by a municipal 
harbor plan. 

 
For an amplification to be approved as part of an MHP, the Secretary must find 
that it is complementary in effect with the regulatory principle(s) underlying the 
waterways requirement in question.  This means that the MHP guidance 
provision cannot contradict the corresponding provision of the c. 91 regulations, 
i.e. by requiring that which is prohibited or prohibiting that which is required 
therein.   Assuming no such outright conflict exists, the primary criterion for 
approval is that the MHP guidance does not significantly alter the substantive 
nature of the requirement, narrow the range of factors that may be considered, or 
otherwise unreasonably affect the ability of  the Commonwealth to exercise 
discretion in its interpretation or application.   This criterion is generally not 
difficult to meet, because in practice there is a multitude of ways for an MHP to 
flesh out a waterways licensing requirement with little or no confining effect on 
the scope of discretion.  In many cases, in fact, MHP amplifications have an 
expansive influence on the decision process, by identifying additional 
considerations and/or assigning weight or priority to the various factors that 
determine appropriate compliance with the requirement.   

 
Guidance Through Substitution 

 
Of particular importance to the state’s larger port cities, especially Boston, is 
that an approved harbor plan can also be used to modify a select group of use 
restrictions and dimensional limits that would otherwise govern the licensing of 
nonwater-dependent structures.  These provisions of the waterways regulations 
are primarily quantitative and thus non-discretionary, so MHP guidance in this 
case takes the form of a waiver of the underlying requirement in favor of a 
municipal alternative, known as a substitution.   The primary criterion for 
approving an MHP containing proposed substitutions is that the alternative 
requirements must promote, with comparable or greater effectiveness, the state 
tidelands policy objectives stated in the corresponding provisions of the 
waterways regulations. 

 
There are eight specific dimensional or use restrictions in the waterways 
regulations for which an MHP alternative can be substituted, and the text of each 
waivable provision contains a direct statement of policy intent for purposes of 
applying the comparable or greater effectiveness test. These provisions establish 
numerical floors and ceilings and other clear-cut boundaries on the aspects of 
nonwater-dependent projects with greatest potential impact on public rights in 
tidelands.  Establishing such a generic envelope is essential to ensure that 
license applicants will provide benefits and mitigate detriments to at least a 
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minimum acceptable degree, in relation to the policies that are of the highest 
priority to the overall c. 91 program.  At the same time, the Commonwealth 
recognizes that different means can usually be employed to achieve the same 
ends, and that certain of the numerical standards may be less appropriate in 
some harbors than in others.  Accordingly, the substitution process has been 
established as the vehicle for determining what alternative numerical standards 
and other requirements are most appropriate for any given harbor -- without any 
loss (and hopefully a gain!) in the effectiveness of state policy implementation. 

 
In this regard, a particular advantage of the MHP substitution is that it can 
provide the flexibility to implement c.91 requirements on an integrated, area 
wide basis.  In the more urbanized harbor districts, core development issues 
involving built form and use programming are often complex and transcend the 
lines dividing individual properties.  Through carefully planned substitutions, 
the key c.91 standards can be applied in a variable manner across multiple 
parcels, instead of dealing with each site separately and uniformly.  A good 
illustration of this concept involves the site coverage limit on nonwater-
dependent buildings, which for all practical purposes results in at least 50% of 
every project site being reserved as open space.  In the event an area wide plan 
identifies locations where it desirable to provide a greater amount of open space 
for public recreational use, together with locations where good urban design 
suggests that building footprints should be relatively large, a substitution 
requirement can allow for such reconfiguration (either by specifying 
higher/lower site coverages for each parcel individually, or by stipulating that 
the overall percentage of open space on all parcels combined shall not fall below 
the 50% level as build-out occurs in the area).   

 
The MHP approval regulations provide a municipality with considerable latitude 
in developing acceptable substitutions.  This is further reflected in the fact that, 
although an in-kind requirement should be specified in every substitution case 
(e.g. an alternative setback distance must be identified for that to be waived 
from the waterways regulations), the plan need not rely solely on numerical 
replacements in seeking to promote the corresponding tidelands policy objective 
with comparable or greater effectiveness.  Indeed, the plan approval regulations 
implicitly acknowledge that in many cases it is desirable not to rely exclusively 
on the mitigation parameter singled out for control under the waterways 
regulations -- by adopting a less restrictive alternative together with other 
requirements that, considering the balance of effects on an area wide basis, will 
mitigate, compensate, or otherwise offset any adverse effects on the water-
related public interests in question.  Such additional requirements are known as 
offsets, and there are many types of offsetting measures (both quantitative and 
qualitative) that can be devised through the harbor planning process, especially 
where fine-grained analyses are undertaken of specific development prospects.   

   
To illustrate the process of substitution using offsets, consider the case of height 
limits.  In the absence of a municipal harbor plan, the Commonwealth relies 

242



upon this parameter to achieve a base level of assurance that wind, shadow, and 
other conditions of the ground level environment will be conducive to water-
dependent activity and public access associated therewith.  There are other 
effective strategies for achieving this result, insofar as the user-friendliness of 
ground level conditions is influenced by many more attributes of the built 
environment than simply how tall are the structures involved.  Accordingly, an 
MHP can include in its height substitution provisions a set of offset 
requirements that deal with other aspects of design like the placement of public 
open spaces in relation to zones of excessive windiness and/or shading; the 
inclusion of upper-level setbacks, landscape treatments, and other sheltering 
elements in the architecture of the project; and even the incorporation of public 
art to enhance the aesthetics of the pedestrian experience.   As long as the focus 
of offsetting enhancements is on the ambience of exterior spaces surrounding 
nonwater-dependent buildings, on the sensory atmosphere in which water-
related public activity will occur, the range of potentially approvable offsets is 
quite wide open.   
 
In reviewing proposed substitutions, the plan approval regulations stipulate that 
the planning analysis and data presented with an MHP must be organized in a 
manner that clearly identifies the substitute provisions proposed, and establishes 
the nature and extent of differential effects any less restrictive requirements will 
have with respect to the tidelands policy objectives in question.   The regulations 
further explain that the appropriate level of such analysis will depend on the 
degree to which the waterways regulations are relaxed, the significance of 
benefits associated with proposed offsetting measures, and other relevant 
circumstances such as the characteristics of the built environment in the area in 
question.  Such other circumstances might include, for example, the scale and 
density of existing structures; the degree of urbanization of the area in question; 
and the relationship between proposed development activities and the adjoining 
waterfront or watersheet.  Finally, it should be noted that a special permit, site 
plan review, or design review process may be acceptable as a means of 
establishing the particulars of mitigation on a case-by-case basis, provided that 
the plan itself sufficiently defines the parameters within which such process will 
operate, so that a reasonable assessment of likely effects under varying 
circumstances can be made. 
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