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Recognizing its obligation under the public trust doctrine as trustee of New 
Jersey’s scenic river valleys, placid streams and 128-miles of sandy ocean 
beaches, the Department of Environmental Protection (DEP) adopted significant 
amendments to the State’s regulatory code on December 17, 2007 that attempt 
to provide specificity and predictability for public access requirements 
associated with coastal development permits and publicly-funded shore 
protection projects and acquisitions.  This presentation briefly summarizes the 
evolution of the public trust doctrine in New Jersey before providing an 
overview of the new regulations. 
 
The first major statement of the trust in America appeared in an 1821 case about 
New Jersey’s oyster beds.1  The court explained that England reserved the 
public trust rights attached to those submerged lands. As the State succeeded to 
the Crown’s rights and since the trust attached to the oyster beds was 
inalienable, the court concluded that an attempted pre-statehood grant of these 
lands was invalid.  In other words, the charters to the companies that started the 
original settlements vested in the colonial governments not only the right of 
government but also the right of property.  In the Revolution, the people of each 
state became themselves sovereign, and in that character held the absolute right 
to the state’s navigable waters, and the soils under them, subject only to the 
rights surrendered to the government under the Constitution.2   
 
Today, the Public Trust Doctrine serves as an important legal principle that 
helps to maintain public rights to various natural resources.3  In New Jersey, the 
public has rights to view, access and use these trust resources, as well as a 
reasonable area of upland dry sand, according to the framework laid out in a 
1984 case called Matthews v. Bay Head Improvement Association.4  The 
Matthews decision set forth a non-exclusive list of factors to consider in 
determining the scope of this dry sand area on what the court called “quasi-
public beaches,” or privately owned beaches operated in coordination with the 
municipality.  These factors include 1) the extent and availability of nearby 
publicly-owned dry sand areas; 2) the nature and extent of the public demand; 3) 
the prior usage of the upland sand by the owner; and 4) the location of the dry 

                                                 
1 Arnold v. Mundy, 6 N.J.L. 1 (1821).   
2 See, generally, Arnold v. Mundy, 6 N.J.L. 1 (Sup. Ct. 1821); Shively v. 
Bowlby, 152 U.S. 1 (1894). 
3 See, e.g., Capano v. Borough of Stone Harbor, 530 F. Supp. 1254, 1269 
(D.N.J. 1982). 
4 95 N.J. 306 (1984).   
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sand area in relation to the foreshore. 5 
 
In 2005, New Jersey’s Supreme Court for the first time applied the Matthews 
factors to an exclusive, private beach club in Raleigh Ave. Beach Ass'n v. 
Atlantis Beach Club, Inc.6, and, in a fact-sensitive decision, held that the entire 
dry sand area, from the water line all the way to the seaward edge of the dunes, 
must be open for public access and use.  While the Matthews court explicitly 
stated that its holding was based on narrow grounds, the Raleigh Avenue 
decision eliminated the possibility that any beaches may remain completely 
exclusive and employed for private use and revenue-generating purposes by 
confirming that at least some portion of the upland dry sand must be available 
for public access and use on all beaches.  The court also re-affirmed that daily 
fees may be charged only to cover the costs of basic beach services such as 
lifeguards, trash removal and restrooms, and set forth the new principle that all 
such fees must be approved by the State.    
 
Following the court’s clarification of the public trust doctrine in Raleigh 
Avenue, coupled with its broad authority under the Coastal Area Facility 
Review Act and the Freshwater Wetland Protection Act, the DEP proposed new 
regulations and amendments to the Coastal Permit Program rules, N.J.A.C. 7:7, 
and Coastal Zone Management rules, N.J.A.C. 7:7E, to enhance existing public 
access requirements, and set forth more specific requirements for publicly-
funded projects along tidal waterways.  Coupled with several proposed 
concurrent amendments, the recent adoption of this proposal endeavors to 
ensure that the public’s rights under the Public Trust Doctrine continue to be 
protected and to provide the public with meaningful opportunities to enjoy 
public resources. 
 
The views expressed in this presentation paper are solely those of the author and 
are in no way intended to represent or reflect the views of the State of New 
Jersey, the New Jersey Attorney General’s Office, or the New Jersey 
Department of Environmental Protection. 
 
 
 
 
 

                                                 
5 On November 8, 2007, Assemblyman Sean Kean (R), District 11-Monmouth 
County, introduced legislation proposing to eliminate consideration of one of the 
Matthews factors - the extent and availability of nearby publicly-owned dry sand 
areas - when determining the scope of dry sand available to the public, but for 
determinations of this area on beaches in front of private beach clubs in 
existence prior to January 1, 2002.  See Bill A-4434, available at 
www.njleg.state.nj.us.  
6 185 N.J. 40 (2005). 
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