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In 2007, the National Sea Grant Law Center at the University of Mississippi 
held a grant competition to facilitate the development and implementation of 
legal research and outreach projects in the field of ocean and coastal law. The 
objectives of the grant competition were two-fold: increase the legal capacity of 
the Sea Grant College Program and provide funding to tackle ongoing 
management dilemmas and conduct public outreach and education. Three of the 
eleven funded projects focused on fisheries management. 
 

Fisheries for the Bench 
 

The Rhode Island Sea Grant Legal Program developed a judicial outreach 
project entitled “Fisheries for the Bench” to provide an educational seminar to 
federal judges regarding fisheries management and law and community-based 
approaches to marine resource management. The seminar, to be held at Roger 
Williams University School of Law in Bristol, Rhode Island, included 
presentations/case studies from fisheries lawyers, managers, and the fishing 
community.  The project’s goals are twofold: 1) to provide judges who 
consistently hear fisheries cases a more thorough understanding of the 
complexities of fisheries management and the doctrines and precedent of 
fisheries law; and 2) to provide legal outreach to judges to move toward more 
effective fisheries management in the United States. 
 
The role of the bench in moving fisheries from litigation to effective 
management and innovative solutions is essential.  Many decisions in fisheries-
related litigation are merely piece-meal solutions: they address the immediate 
dispute but rarely lead to better fisheries management. Rather, they slowly build 
a library of decisions that only rarely share best practices with fishing 
communities, managers, or other resource users. Judges do have a tool to break 
the cycle of litigation such as court-ordered mediation or other forms of 
alternative dispute resolution.  By providing federal judges objective 
information about the current status of fisheries law, science, and management, 
along with innovative approaches to management, this project seeks to provide 
them with the tools to send parties back to the drawing board to determine if 
community-based approaches to management may work as an alternative to 
litigation. Many judicial opinions recognize the need for fisheries-related 
research and the backdrop of complex marine laws is cited as a hurdle for ocean 
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and coastal resource management. 
 
To be effective, the workshop will provide information on the historical context 
of fisheries law and management, its application in relation to other state and 
federal law, and the key themes emerging from case law around the nation. 
Toward this end, the Fisheries for the Bench curriculum combines fundamental 
legal principles within the context of U.S. fisheries management and analysis of 
case studies and their relevance to common fisheries management problems. 
Four key issues are addressed in the curriculum, including fisheries management 
regulatory scheme; property rights and fisheries; management and science; and 
interstate fisheries management (roles and responsibilities of states and 
Commissions).  Following the oral presentations, at the seminar, open 
discussion will be encouraged to link the legal decisions and innovations to 
more effective fisheries management including ecosystem based management as 
it evolves and the implications and consequences of judicial decisions. 
 

Cooperative Harvesting Agreements Workshop for New England 
Groundfish Fisheries 

 
There is a growing recognition within the New England multispecies fishery that 
harvesting cooperatives (known in the region as “sectors”) may offer a superior 
alternative to the current management system. Two sectors have already been 
approved and many more are proposed. One of the first requirements facing a 
proposed sector is development and approval of a sector operating agreement. 
But the novelty of this management system poses significant challenges to the 
industry. How can harvesting cooperative agreements be negotiated and drafted 
to ensure their effectiveness, efficiency and enforceability?  Who in the region is 
best qualified to draft these agreements and work with the industry going 
forward?  What lessons can be learned from the successes and failures of self-
management systems attempted in other fisheries?  
 
The University of Maine School of Law, the Gulf of Maine Research Institute 
and the New England Regional Office of the Ocean Conservancy convened a 
two-day meeting to address the legal and regulatory issues that must be met for 
New England harvesting cooperative agreements to be successful. Present were 
attorneys from throughout New England selected for their expertise in corporate 
and marine law, as well as representatives from the multispecies groundfish 
fishing industry and fisheries regulators. Speakers included an attorney with 
considerable experience drafting contracts to support harvesting cooperatives in 
the Alaska fisheries, as well the author of the only two implemented sector 
agreements in the New England groundfish fishery.  
 
We addressed three primary issues: (1) What was needed to ensure that a sector 
agreement complied with existing laws and regulations and how might the 
regulatory process be improved to support successful sectors; (2) what legal 
entity should a sector choose and what are its implications; and (3) how might 
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key terms of the sector agreement be drafted to maximize the sector’s 
effectiveness. 
 
Regulatory compliance.: Federal regulations governing the formation and 
execution of sectors would benefit from input from the fishing industry and their 
legal counsel. In particular, lack of clarity about quota allocation and related 
issues affects efficient formation of sectors. Federal and state antitrust law must 
also be examined upon forming a cooperative harvesting group. The 
Fishermen’s Cooperative Marketing Act provides an exemption for collective 
fishing activity but may not exempt cooperative harvesters if they are also 
vertically integrated with processors. The sector’s legal counsel will also need to 
consider taxation issues, which are related to corporate formation. 
 
Forming a Sector:  State law governs formation of a legal entity such as a 
corporation or a limited liability company.  “Cooperatives” carry certain legal 
requirements and restrictions. It is likely a sector would want to incorporate as a 
not-for-profit entity, which bears taxation consequences. The sector’s legal 
counsel will want to spell out in the articles of incorporation and bylaws 
important rules regarding management, membership and voting rights.   
 
Sector operating agreement: Major provisions of a sector operating agreement 
include: membership; allocation of quotas; administration; catch monitoring and 
verification; enforcement (alternative dispute resolution and litigation); 
indemnification of sector members by offending sector member; 
term/termination; and controlling law/change in law provisions. We addressed 
and debated ideal resolution of these issues to support the sector but also honor 
individual member’s interests and concerns. 
 
Our meeting discussed each of these issues extensively. The variety of 
perspectives and backgrounds in the room contributed to a lively, highly-
evolved and productive conversation. In addition to the specific issues related to 
sector operating agreements, our meeting addressed broader policy issues such 
as whether the National Marine Fisheries Service should adopt a special 
enforcement policy mitigating the impact of the joint and several liability 
requirement; whether inter-sector quota trades should be encouraged; how 
alternative dispute resolution can improve the enforcement process for sector 
agreement violators; and whether quota reserves can be used as an incentive for 
reporting and compliance among sector members.  
 
Sectors as a management tool appears to be an idea whose time has come for the 
New England multispecies groundfish fisheries. Our meeting made significant 
progress into defining the important legal issues facing fishermen interested in 
forming a harvesting cooperative in New England and helping regional attorneys 
better understand how to serve fishing industry clients in sector formation and 
management. 
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Development of Near-shore Legal and Policy Framework for Community-
based Management Opportunities in Oregon 

 
The fishing community of Port Orford, Oregon has been working for several 
years to develop a community-based fishery management system. They envision 
an area-based approach described by the historic fishing grounds of the Port 
Orford fleet and that provides responsibility for planning, access, resource 
management, allocation, research and monitoring at the local level.  
A community organization, the Port Orford Ocean Resources Team (POORT), 
explored whether their vision was possible under existing state and federal law. 
POORT has been working simultaneously on many fronts—describing 
community resource use, collecting socio-economic information, devising goals 
and strategies for organizing, conducting collaborative research projects with 
state and federal managers, and participating in numerous state planning efforts.  
 
The legal project has focused on the links between POORT’s goals and state and 
federal management structures. Project investigators looked at federal and state 
law, case studies of community-based management in other areas, and 
interviewed experts, managers and practitioners in an effort to answer the 
following questions: (1) Does federal law permit Port Orford to develop and 
implement local management strategies to promote sustainability for specific 
marine species and adjacent marine areas, including state and federal waters and 
(2) Does Oregon state law permit Port Orford to develop and implement local 
management strategies to promote sustainability for specific marine species and 
adjacent marine areas, including state and federal waters? 
 
The short answer is “maybe.” This paper explores options under the 
conventional fishery management framework on the federal and state level, a 
state process for designation of marine protected areas, and a hybrid approach 
that combines fishery and coastal management authority under a cooperative 
area management structure.   
 
Community based fishery management (CBFM), in its purest form, is a system 
in which fishermen and their communities exercise primary responsibility for 
stewardship and management, taking part in decision making on all aspects of 
their fishery. There are degrees of responsibility that may be allowed under U.S. 
law, but many that are not. With the exception of fisheries conducted by Native 
American treaty tribes, private persons cannot exclude others from access to the 
coast or to the sea. This exclusivity is at the heart of the bundle of rights that 
forms the basis of CBFM. However, there are also “duties” of stewardship, as 
well as rights.  
 
Port Orford is one of many fishing communities in the U.S. that have been 
looking at community-based management with increased attention. In 
September 2004, the first of a series of national meetings was convened in 
Kennebunkport, Maine to evaluate potential for CBFM in U.S. fishing 
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communities. The report reviewed at the workshop identified Port Orford as a 
highly desirable site for a pilot program. Port Orford representatives participated 
in further meetings of CBFM practitioners and hosted a Fisherman’s Knowledge 
Exchange in May 2007. 
 
The community has defined a set of goals using principles of CBFM, centering 
around definition of a stewardship area that delineates biological and physical 
features, resources, embedded marine protected areas, and areas defined for 
fishery and non-fishery activities. 
 
The analysis of what is possible under existing state and federal law provides 
several paths forward: development of a community sustainability plan under 
the limited access privilege program provisions of the Magnuson-Stevens Act; 
inclusion of area-based management approaches in the Oregon nearshore 
groundfish management plan; nomination of several marine protected area sites 
under a process being conducted by the Oregon governor’s office; or creation of 
a Special Area Management Plan through provisions of the Coastal Zone 
Management Act and Oregon’s Coastal Management Program. 
 
The paper evaluates the four possible approaches, incorporating views and 
advice of a review panel of experts convened during the project. 
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