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INTRODUCTION

Throughout much of recorded history, beaches have held a special
attraction for the world's people. Their value for commerce and
recreation, when combined with their dynamic and fragile nature, have
demanded that they be given special attention by the nations' legal
systems. Beach access and use are, therefore, far from new legal
issues. In fact, there was a considerable body of law on the subject
in Roman law.

However, an ever increasing demand for this finite resource has,
in the past ten years, given the issue a new urgency in the United
States. Increasing populations, higher affluence, more mobility,
more leisure time — all these factors have created a higher demand
for use of recreational beaches. This increased recreational demand

has been accompanied by a reduction in the supply of beaches available
due to a growing demand for use of beaches for industrial, military,
commercial, and other non-recreational purposes (including for example,
use for ports, power plants, and petroleum extraction).

This intense competition for a scarce and valuable resource has
generated to a number of legal questions. For example, who has a
legal right to use a particular beach for fishing, swimming, sun
bathing or picnicking? What conditions or restrictions can legiti
mately be placed upon users of the beach? How can the public legally
gain access to a public beach when all of the immediately adjacent up
land is privately owned? These and related questions are the topic
of this paper.

Before examining these questions, however, it is important to
clarify the terminology to be used. First, there are several distinct
geographic portions of the "beach," with the law of public use fre
quently changing considerably for each different portion of the
"beach". For purposes of this discussion, the "beach" is deemed to
have three parts: (1) the "wet-sand" beach, which is that portion
between the mean low tide line and mean high tide line; (2) the "dry-
sand" beach, which is that portion between the mean high tide line
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and the vegetation line or toe of the frontal dune; and (3) the "up
land" beach, which is the area landward of the vegetation line. A
second point requiring clarification of terminology is the definition
of "public use and access". "Public use" here deals with the ques
tion of to what extent members of the general public can enter upon
and enjoy the use of a particular area of land. The term is not
synonomous with "public ownership", which generally deals with far
broader interests than are concerned in this context (such as, for
example, mineral rights beneath the land). "Public access" deals
with the question of how the public gets to a beach they have a right
to use.

The use of and access to beaches is governed by a complex legal
regime, a regime as complex as the natural dimensions of the beach
environment. In the United States, these legal issues are for the
most part determined by state law. So while there is a considerable
degree of generalization that can be made, the precise answers to
these questions can only be found following a detailed examination of
the law of each particular state involved. What follows then is a
general discussion of the issues rather than an attempt to precisely
answer these questions for a particular jurisdiction.

With this introduction, we can move to an examination of how exis
ting public use and access rights are established, confirmed and pro
tected, how new public rights can be acquired, and other important
legal issues related to beach use and access.

EXISTING PUBLIC RIGHTS

Through a variety of legal concepts, the public may have an
existing legal right to use and have access to beaches. These rights
may arise either through the public trust doctrine or as a result of
long-standing public use of the area.

The public trust doctrine is a legal concept that relates to the
nature of the government's ownership of certain resources. Public
trust lands are owned not in a normal proprietary sense, where the
owner is free to dispose of or use the land in any fashion the owner
desires. Rather, they are lands conceptually owned by the people at
large, with the government serving as the trustee. The public's right
to use and enjoy these lands must be protected and can not be given
away or sold by the government.

Traditionally, the public interests protected by this concept
were the rights of fishing and navigation. In modern times, various
state courts have extended this to include recreational access,
bathing, swimming, skating, recreation, preservation and the enjoyment
of scenic beauty.

However, the lands covered by the public trust doctrine are
rather limited. In most all states the doctrine applies to navigable
waters and in approximately three-fourths of the oceanic states the
doctrine also extends to the associated wet-sand area. Unless a
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public park is involved, however, the doctrine generally does not
apply to the dry-sand or upland beach. So while the doctrine is quite
important in maintaining a public right to use coastal waters and the
immediate shoreline, it provides only limited help in providing access
to these areas.

There are several other legal concepts though that can be useful
in establishing both public use rights in the dry-sand beach and
access routes across upland areas. Three similar legal concepts —
customary rights, implied dedication and prescriptive easements — that
are based upon a history of long-standing public use have recently
been used to confirm public use and access rights.

The customary rights concept was adopted by the Oregon court in
1969 to prevent dry-sand beach owners from excluding members of the
public from their land. The court held that if the public had freely
and peaceably used the area in a reasonable manner for as long as any
one remembered, they could not thereafter be barred from the area.
Oregon is, however, the only state court that has used this concept
in a beach access and use context in modern times.

The implied dedication concept was used by the California court
in 1970 to confirm public access and use rights in both upland and
dry-sand beach areas. The concept is based on the premise that if the
public has used the land as if it were public land for the prescribed
period (five years in California) and the owner has not effectively
halted the use in that period, the court will consider the land to
have been dedicated by the owner to public use, regardless of the
owner's actual intentions.

The concept of prescriptive easements is very similar in reason- .
ing and effect, if not in legal origin. This concept has been invol
ved in beach access and use litigation in Texas and Florida. The con
cept holds that if a person uses a particular piece of property
claiming to have a legal right to such use, the courts will protect
continued use after the prescribed period has run. The period required
varies from state to state, but is frequently seven, ten or even
twenty years.

While expanded use of these legal doctrines holds significant
promise for greater public use of and access to beaches, such a
course of action is not without significant legal and practical prob
lems.

First, with the possible exception of the customary rights con
cept, these concepts may only be applied on a case-by-case, parcel-
by-parcel basis. A lengthy series of time consuming difficult liti
gation can hardly by itself be a rational approach' to meeting public
access and use objectives.

Second, proving long-standing public use can be considerably
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expensive and difficult. Consider the potential difficulty of pro
ducing a number of witnesses who will testify under oath that they
and others have regularly used a particular path to get to the beach
for better than twenty years and did so in utter disregard for the
private property rights of the landowner.

Third, many state courts will simply be reluctant at best to use
these concepts to fetter the previously unrestricted private property
rights of beach owners. Property law, perhaps more so than any other
branch of law, honors predictability, certainty, and an unchanging ad-
herance to the values of yesterday. Protection of the expectations
of purchasers of property is paramount. Absent what it considers
to be compelling public policy reasons otherwise, courts will fre
quently refuse to interfere with or change property rights. This is
reflected in the fact that many state courts will hold that use of
open beach lands by the public will be deemed to be at the permission
of the owner. In short, the question is one of basic public policy
and courts will frequently cane down on the side of the private land
owner.

A fourth potential problem is that wide-spread use of the con
cepts may lead to attempts by beach owners to vigorously prohibit all
public use of their property. This action, while it would not change
previously established public rights, would prevent new rights of
this type from being established and could end widespread permissive
use.

Still, even though these potential problems exist, use of the
above referenced legal concepts can be quite effective in establi
shing, confirming and protecting public use and access rights. Their
use should be seriously considered whenever the public is excluded
from using previously enjoyed coastal resources.

ACQUIRING NEW RIGHTS

In many instances, existing public use and access rights will be
insufficient. The concepts discussed above may not be adopted by the
state involved, or there may be no previous history of public use of
the area, or the public rights may only apply to a very small area,
such as the wet-sand beach, with the public having no way to gain
access to or effectively use the area. In these cases, additional
public use and access rights must be acquired. The public may pay for
these rights or they may be acquired through noncompensatory means.

There are few legal issues involved with the purchase of in
terests in land for beach use and access. State and local govern
ments usually have full power to purchase or accept donations of
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lands for public recreation purposes. Condemnation of these lands
also presents few unique legal problems as a result of the beach con
text. For localities, the question is usually the simple one of
whether the state has granted that power and whether the proper pro
cedures have been used.

The problems of purchasing new use and access rights are gene
rally non-legal. First and foremost is the large expense involved.
For example, in areas of Dare County, North Carolina that are deve
loped at a fairly low density (generally single-family second homes
on 50 to 100 feet lots) vacant ocean front lots are now sold for in
excess of $1,000 per front foot. With prices considerably higher in
more urban portions of the country, purchase of any extensive beach
properties is beyond the reach of most local and state governments.
When this factor is added to political pressures brought on by fears
of reducing the local tax base and the lengthy time required to pur
chase or condemn beach lands, lack of widespread use of this tool is
understandable.

Several governments have therefore turned to noncompensatory
acquisition of public use and access rights. The most common tech
nique used is to require mandatory dedication of land for public pur
poses as a condition of subdivision approval. The dedication of
streets and utility rights-of-way has long been required in a number
of areas. Increasingly,requirements for dedication of school sites
and recreation areas has been required.

The application of this technique to beach access and use prob
lems is clear. Developers would, for example, be asked to dedicate
the dry-sand area to public use prior to subdivision approval, or be
required to dedicate street ends that run to the water's edge, or be
required to provide pedestrian accessways on a regular basis. This
last point was a major policy recommendation of the California
Coastal Plan. And state law in Wisconsin requires that all subdivi
sions on navigable waters provide public accessways at least every
half mile.

There are, however, important legal limitations to the use of
this subdivision exactment technique. Generally, dedications can
only be required to cover new public costs generated by the subdivi
sion. Therefore, while a developer can be required to dedicate
accessways to a previously accessible public beach (hatwculd be rendered
inaccessible by virtue of the subdivision, the developer generally
can not be required to dedicate land for a new community-wide park
just because the subdivision is on a beach. A more practical limi
tation is that this technique can only be used when new residential
developments are proposed. It is of little value in already developed
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areas orrural areas facing noimmediate residential development pressures.

Another noncompensatory technique that is increasingly being used
is to require assurances of public use and access rights as a con
dition of making major public investments. For example, communities
can be required to demonstrate that public use rights exist for the
dry-sand area and that adequate access (including parking and support
facilities) is provided as a precondition to making grants for erosion
protection structures. In the Southeastern United States, such an
approach has been used in Delaware, South Carolina and Florida and
is being actively considered in North Carolina.

OTHER IMPORTANT ISSUES

In addition to the issues related to establishing existing
rights and acquiring new rights, there are other important legal
issues relative to beach access and use.

One very important question is just what is the "public" that is
entitled to enjoy these public use and access rights. This question
has been particularly at issue in recent years in the Northeastern
United States. There ocean-front communities in several states have

attempted to restrict use of their beaches by non-residents. In
other areas of the country, access may be provided,but only for resi
dents ofthe particular subdivision.

In the northeastern cases, the communities contended that because
non-residents do not pay local taxes for acquisition and maintenance,
because of overcrowding and because of the demands for parking gener
ated by non-residents, they could legitimately be restricted or ex
cluded from municipally owned beaches.

The courts of New York and New Jersey have rejected these con
tentions and held that localities may not discriminate against non
residents. In New Jersey, the court used the public trust doctrine
to invalidate the imposition of higher user fees on non-residents.
In New York, the court held that the municipal beach had been ex
pressly dedicated to the general public and could not thereafter be
restricted to use by town residents only. These cases, along with the
equal protection clause of the United States Constitution and many
state constitutions, indicate that absent extraordinary circum
stances localities discriminating against non-residents may well be
vulnerable to successful local challenges. This is particularly true
where state and federal funds have been used to acquire, improve or
maintain the beach.

A second important question that has to date received little
attention from legal writers is the question of maintenance and lia
bility. When a governmental unit purchases or accepts dedication of
public rights, it assumes liability and maintenance responsibilities
for the affected area.
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However, where public rights have been created by long-standing
public use, maintenance and liability responsibilities are not so
clear. Must the owner whose land has been used for a path to the
beach clean up the litter and debris that may be left behind by care
less members of the public? Is the owner liable for injuries caused
by a failure to clean up the path or a failure to post warnings within
a reasonable time after the owner learns of hazards that have deve
loped?

The California Coastal Plan attempted to address this issue by
providing that dedicated accessways would not be required to be
opened to public use until a public agency or private association
agreed to accept responsibility for maintenance and liability of the
accessway. That plan also recommended that a state agency be autho
rized to receive, maintain and hold liability for dedicated access-
ways. Such an approach might considerably reduce local reluctance to
require or accept dedications of beach accessways.

A third important related question deals with the necessity of
balancing public use and access needs with the need to protect the
sensitive natural beach environment. While occasional picnicking on
the dry-sand beach is unlikely to cause serious environmental problems,
widespread use of off-road vehicles or destruction of dune vegetation
can quite seriously damage the beach. Therefore, where public use
and access is allowed, there must be careful regulation and moni
toring to assure adequate protection of the resource.

A fourth point that should be made, though it is not strictly a
legal issue, is that efforts to assure adequate beach access and use
must, if they are to be successful, be coordinated with other govern
ment programs. Use of building set-back lines, dune protection ordi
nances and restriction of incompatible land uses can greatly support
these efforts. Multiple use of non-recreational public facilities,
such as colleges, libraries, office buildings, even military bases,
can greatly expand the supply of beach areas open to public use.
Further, such efforts should give special attention to the access
needs of low-income persons if beach use and access is to be provided
equitably. This can be done through, for example, use of mass transit
for day users or "rent a tent" camping areas for overnight users.

CONCLUSIONS

The legal profession has given more attention to the issues and
problems of beach access and use in the United States in the past ten
years than was given in the preceeding two hundred years. For example,
a quick survey of legal periodicals indicates that almost fi fty
articles appeared specifically addressing beach access and use issues
in the 1970-1976 period. This compares with only six articles speci
fically addressing these topics in the preceding seventy years.
This, no doubt, reflects the fact that seven major state courts —
California, New York, New Jersey, Texas, Florida, Oregon and Hawaii —
handed down important decisions on these issues in recent years.
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This litigation and commentary reflects the seriousness of the beach
access and use problems facing the United States today.

This activity has led to a great deal more clarity on the legal
issues involved with beach access and use. The state of knowledge on
these topics has been further developed through important legislative
initiatives. Of particular importance in this regard are the manda
tory public access planning provision of the 1976 amendments to the
Coastal Zone Management Act and the as yet unfunded, but still dreamed
of, access acquisition funding provision of the same Act.

The alternatives for establishing existing access and use rights
and for acquiring new rights have now been well researched and infor
mation made available to governmental policy makers. Related legal
problems have been identified and potential solutions devised.

What remains to be provided is the social resolve, political
leadership and resultant commitment of fiscal resources to guarantee
that members of the public will,in the future,have adequate access
to and use of our beaches. We must not allow our coast lines, which
are a most precious resource owned by us all, to become the exclusive
province of the wealthy and those fortunate enough to own beach front
property.

A good start has been made in addressing these problems in
several states. Those efforts must be supported. And we must in
tensify and renew our effort in the balance of the country if full
beach access and use by all of the public is to be a reality.
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Shorefront Access - Is Dedication the Solution*

Getting to the beach today is becoming more difficult than in "the old
days." Population and recreational trends are bringing more people
than ever before to the coasts to search for a place on the sand
while, at the same time, developers are buying up more of the land
in order to build houses, condominiums, hotels, and other structures.
In all but six States (Delaware, Maine, Massachusetts, New Hampshire,
Pennsylvania, and Virginia) the land from the mean low tideline
to, at least, the mean high tideline is owned by the public and is
public beach. But in most cases, the public cannot get to beach
it owns because private ownership excludes the public from the
entry to the beach. The problem is one of access. The public
needs both vertical access — the ability to get to the water and
lateral access the use of land along the water in order to best
utilize the tremendous potential of the shore.

There are several techniques available for addressing this particular
problem. Unfortunately, most of these involve land acquisition which
is expensive and going to be more difficult in the future with scarcer
public dollars. This paper will explore the use of two under-utilized
methods of acquiring access. They are readily available to all States
and are virtually cost free as compared to the standard methods of
access acquisition — fee simple or less-than-fee simple purchases,
implied dedication, customary rights, or prescriptive easements.
The two recommended techniques are (1) required dedication and
(2) the discovery and utilization of public rights of way.

Required Dedication

Required dedication for shorefront access entails the use of a rather
traditional land-use mechanism: subdivision exaction. Nearly
every State in the United States has laws authorizing its local
governments to require that developers dedicate land to the public
for streets, sidewalks, sewers, other utilities, and open space
within the development. The issuance of a permit to build is
predicated upon the State or local police power which can require
dedication of the above for the health safety and welfare of the

* Mr. James W. MacFarland is the Estuarine Sanctuary Coordinator
within the Office of Coastal Zone Management/National Oceanic and
Atmospheric Administration.
* Mr. Richard S. Weinstein is a Writer/Editor within the Office
of Coastal Zone Management/National Oceanic and Atmospheric
Administration.
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community. The dedication (sometimes called exaction) of land for
beach access involves the same process and rational as these other
dedications and, in fact, can be achieved at the local level using
these already existing laws. As long as it can be shown that the
new development is responsible for eliminating access, or for
establishing a demand for new access, the use of required dedication
has generally benn supported by the courts. (For further discussion
of the legal aspects of required dedication of access, see David
W. Owens and David J. Brower, Public Use of Coastal Beaches,
Chapel Hill, N.C.: Sea Grant Publication
UNC-SG-76-08, 1976).

There are several examples in which local units of government have
successfully used required dedication as a means for acquiring
access, but before discussing this use at the local level, the use
of required dedication at the State level will be addressed.

At the present time, there are only two States in which the State
law mandates that developers provide shorefront access: California
and Wisconsin. On a Statewide level, California has had a law
requiring developers to provide shorefront access only since 1976.
However, California also has what is known as the Subdivision Map
Act (CAL. BUS. & PROF. CODE §11,500-11,709) under which cities and
counties have been acquiring access through subdivision dedication
since its enactment in 1943. Because of this Act, California has
extensive experience with requiring access and its program of
doing so is one to be emulated.

But California's system is complicated. There is the California
Coastal Act of 1976, the California Coastal Conservancy Act of
1976, the Subdivision Map Act and there are the local statutes
under which local jurisdictions have been implementing the Sub
division Map Act. All should be read by anyone considering the
use of required dedication of access. But the model that is
recommended is that used in the Coastal Plan provided by the
California Coastal Zone Conservation Commissions established by
Proposition 20 in 1972. This Coastal Plan was merely a recom
mendation and is not law. However, both the Coastal Act and the
Coastal Conservancy Act were derived from it and it includes the
best of all three State acts, in addition to the best of the
local plans. The most relevant section (Part II, §123(a)) of
the coastal plan reads as follows:

New developments shall provide public accessways to the shoreline
except in those individual cases where it is determined that
public access is inappropriate, such as where (1) adequate access
exists nearby, (2) the topography makes access dangerous, (3)
the proposed development is too small to include an accessway,
(4) the coastal resources are too fragile to accommodate general

99 MacFarland



public use, (5) public safety or military security precludes public
use, or (6) the public accessway would adversely affect agricultural
uses. In developments where the provision of a public accessway
is determined to be inappropriate, the project sponsor shall pay
"in lieu" fees (to be established in regulations by the coastal
agency, after public hearings, or in approved subregional or local
coastal plans) to a fund [held by the State Department of Parks
and Recreation] for the acquisiton, maintenance, and opertion of
public access at a suitable location elsewhere. To the maximum
extent feasible, in-lieu fees shall be spent in the general area
in which they are collected and in areas where access is called
for in subregional and local coastal plans.

In California, hundreds of accessways have been established by
required dedication. In Los Angeles County alone, eleven accessways
have been acquired through this method, though only the most recent
one was acquired, in coordination with the regional unit of the
State Coastal Commission. The other ten were obtained under the
Subdivision Map Act and eight of these were dedicated to the county
in the 1940's, but it was only in the past few years that the
County began to actively maintain and publicize this land for
beach access purposes.

In addition, the State Coastal Conservancy has been using required
dedication to obtain lateral accessways. In the California Coastal
Commission's Local Coastal Program Manual (Part II, Section A,2) the
term "Lateral Access" is defined as:

A recorded dedication or easement granting to the public the right
to pass and repass over dedicator's real property generally paral
lel to, and up to 25 feet inland from, the mean high tide line,
but in no case allowing the public the right to pass nearer than
five feet to any living unit on the property.

So far, although the Coastal Commission has obtained dedications of
lateral access from many developers in the Los Angeles area, only one
(in Malibu) has been accepted by the county. The county is maintaining
the area and the public is using the beach for recreational purposes.

The question over who takes title to dedicated accessway is an in
teresting one. Although the Coastal Commission may seek dedications
and the Coastal Conservancy may purchase access, according to
Section 31404 of the State Coastal conservancy Act, it is preferred
that a "local public agency" take title to such access. But if
such an agency is "unable or unwilling," the Department of Parks
and Recreation may accept title. So far, that Department has been
reluctant to accept accessways and so have the other State agencies.
Because of the cost of such things as maintenance and accident
liability, even some local public agenices have also been hesitant
about accepting public access.
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The San Francisco Bay Conservation and Development Commission
(BCDC) has managed to get around these maintenance costs. Under
the subdivision Map Act, the BCDC has written its local land
planning ordinance in such a manner that developers or the eventual
landowners must bear the cost of maintaining the accessways they
dedicate to the public. Because the weather insures that the
demand to use the beaches in the Bay area is not extremely heavy,
maintenance costs are generally small so that developers and land
owners have agreed to absorb them. Whether or not this would hold
true in areas with greater maintenance costs is open to question.
Another suggestion is that a State agency could share at least
some of the costs.

California's program of using required dedication for beach access
acquisition works rather well. As can be seen from the public's
passage of Proposition 20 (The California Coastal Conservation Act
of 1972), the people demanded access to the beaches. As a result,
developers do not present building plans that will be reviewed by
the Coastal Commission unless public access is included. There
have been a few difficulties with the residents who live near new
access, but these problems generally have been ironed out in a
mutually agreeable manner. For example, the one strip of lateral
access mentioned above does not have public restrooms nor other
facilities near it. Therefore, users of this beach bothered
neighbors of the beach for the use of their facilities. But, in
response to complaints, the Los Angeles County put up fences and
explicit signs and the problem no longer exists.

Just as California's program of required dedication is instructive
as a program to emulate, Wisconsin's program can be instructive in
its examples of pitfalls to avoid. This does not mean to say that
Wisonsin's program of subdivision exaction works poorly. That
State has obtained much useful access under its dedication statute
(236.16(3)). Also, the provision has worked especially well
protecting access to small lakes. But even that statute's most
ardent supporters admit that it can be improved. The statute
reads:

LAKE AND STREAM SHORE PLATS - All subdivisions abutting on a
navigable lake or stream shall provide public access at least 60
feet wide providing access to the low watermark so that there will
be public access, which is connected to existing public roads,
at not more than one-half mile intervals as measured along the
lake or stream shore except where greater intervals and wider
access is agreed upon by the Department of Natural Resources and
the head of the planning function, and excluding shore areas where
public parks or open-space streets or roads on either side of a
stream are provided. No public access established under this
chapter may be vacated except by circuit court action.
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State and local governments, developers, and neighbors of access-
ways have all expressed some dissatisfaction with this statute.
It is obvious from the minimum width requirement and from the idea
that these accessways are to be "connected to existing public
roads" that the legislative intent behind 236.16(3) is to extend
streets to the lake and stream shores. Such an intent is fine.
In fact, extending streets and utilities to the shores is probably
the easiest and cheapest method of access dedication to obtain,
especially for local communities. But a government should not
limit itself in terms of access and 60 feet is the width of only a
narrow road. In Wisconsin's case, because the figure is mentioned
in the statute, both State and local officials have expressed diffi
culty in the ability to convince "the head of the planning function"
to dedicate wider accessways which will be able to sustain adequate
on-street parking.

Another problem with the Wisconsin statute is its use of the word,
"subdivision." Elsewhere in the platting statutes, that word is
defined in such a manner that concominiums are not included as
subdivisions. Condominium builders do not have to provide access
to the shore.

Subdivision builders also make use of the fact that the statute
contains no qualitative provision for the access provided. There
fore, access is frequently granted in the least desirable location
on the land whch is being subdivided. Local government officials
have suggested that this problem could be remedied by the creation
of a strong Statewide government agency (perhaps like California's
Coastal Commission) with the power to negotiate with developers
about access. And, like the cities and counties of southern Cali
fornia, Wisconsin's local governments are disturbed over access
maintenance costs and would perfer some assistance from the State.

From the standpoint of developers, some have discovered that
providing attractive access can raise property values, but others
have found that it may also lower them by bringing in more people
than the area can adequately handle. This problem has been
especially acute during fishing season, when hoards of people
descend upon the lakes so that lakeside communities become greatly
overcorwded and residents who live near accessways find their
lives greatly disrupted. Therefore, Wisconsin's lakeshore residents
tend to oppose the establishment of public shorefront access in
their neighborhoods.

The final sentence in the Wisconsin statute quoted above addresses
a matter which should be considered in all similar legislation.
To make absolutely certain that private individuals do not take
public lands unjustly, accessway laws should state, as Wisconsin's
does, that only through "circuit court action" can an established
accessway be vacated. This action should also involve adequate
public notice as an additional safe guard.
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The Virgin Islands have a Statewide program which can be used by
others looking for an alternative to requiring that developers
dedicate access. The Virgin Islnads use a tax incentive to obtain
such dedications. This statute occurs in the Territory's Industrial
Development Law (Title 29, Chapter 12, V.I.e.) in a statement
that, as one requirement for tax exemption, each business with a
coastal site "grant to the Government of the Virgin Islands a
perpetual easement upon and across such land to the beach or shore
line to provide for an unrestricted access thereto to the public."

The word,"business" has been interpreted liberally so that the
public has acquired substantial amounts of access under this law.
Because of the nature of the Virgin Islands, there have been few
problems with residents neighboring accessways. And, as a tax
incentive, this statute has been favorably received by the business
community. In fact, one of its few problems is that, for the tax
break, some developers have been providing access in areas where
no access is needed.

Another interesting variation is the State of Hawaii. In this case,
the State law merely instructs each of the individual counties to
adopt ordinances requiring developers to dedicate access. At the
present time the law has only recently been enacted and though
some localities are in the process of doing so, no accessways have
yet been acquired under it.

Whether or not a State requires its counties to write zoning ordi
nances for the exaction of a dedication for the purpose of access,
most counties or towns have the authority to do it on their own
accord. Perhaps the best example is Florida's Collier County,
which wrote its ordinance under the Chapter (125) of the State
laws granting counties the power to write zoning laws for the
"general health, safety, and welfare" of the public. The county
could also have written the same ordinance under Florida's Chapter
163, Part 2, which grants power for the ordinances requiring the
dedication of land for parks and open spaces. The county law
requires developers to provide accessways by deed, easement, dedi
cation or other method so long as it can be assured that the public
will have that access in perpetuity. These accessways must have a
minimum width of 100 feet and must be separated from each other by
no more than onehalf of a mile.

One of the more important aspect of this law is that it is overseen
by a powerful Board of county Commissioners who can alter or wave
the regulations if necessary because of roads, railroads, or other
reasons. In one instance where a developer owned three miles of
beachfront property (which should require six accessways), the
Board waived the rules so that only three accessways were built,
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but these are much larger than required so that, in effect, the
county received three public parks.

Perhaps even more importantly, the Board can also allow a "transfer
of development rights" over such things as density or open-spaced
regulations. For example, should a density requirement permit a
developer to build 100 living units on his land before dedicating
a portion of it but only 85 units afterwards, the Board can transfer
the development rights to the property and the accessway so that
the developer can still build 100 units. In this way, the county
assures that the developer suffers no losses because of the access
requirements.

The Collier County government also works hard at convincing devel
opers that providing access is in their best interests. Attractive,
parklike accessways usually raises property values, especially for
properties where interior units or lots which will not front the
ocean are being built. Also, dedicating these accessways to the
public saves the developer the cost of maintaining this land.
That these arguments can be convincing is seen in the fact that
Collier County persuaded two developers to provide attractive
access even prior to the establishment of their ordinance. And in
one of the resulting developments (one-half of which was built
after the ordinance came into effect) not only is there access, but
also public showers and parking for as many as fifty cars.

There are very few other localities which have written zoning laws
requiring access dedications. North Carolina's Currituck County
passed one in 1971, but it has been amended so many times that
today it is unrecognizable as an access provision. Of course,
there are those in California (through the Subdivision Map Act)
and in Hawaii (mandated by State law). However, many other counties
and towns have used persuasion to convince developers to voluntarily
dedicate access. For example, Kuwaiti businessmen bought Kiawah
Island in South Carolina but neeeded a zoning change in order to
build the commercial structures they desired. In order to obtain
that zoning alteration, they promised not only to dedicate public
(footpath) access, but also to dedicate a substantial amount of
parking. Today, Kiawah is used both by the homeowners and also by
the general public.

Martin County, Florida, also has convinced developers to volun
tarily dedicate access to the public. On Hutchinson Island, one
builder dedicated twelve parking spaces and a walkover from them to
the beach. According to a county official, this dedication has
turned out well for both the public and the developer.

North Carolina localities have managed to obtain voluntary dedica
tions from builders constructing subdivisions with interior lots.
Here, the subdividers frequently dedicate "access lots" either to
the public or to the subdivision owners so that interior owners
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will have access to the beach. It has been suggested that if a
resident owners association owns such a lot which already has an
access easement upon it, eminent domain can be used fairly cheaply
to obtain that lot for the general public.

DISCOVERY AND UTILIZATION OF PUBLIC RIGHTS-OF-WAY

Like required dedication, the discovery and utilization of public
rights of way can be handled at both the State and local levels.
Currently, there is only one State which has an active program
specifically designed to acquire access and utilization - Rhode
Island. Discovery and utilization legislation and committees have
existed since 1958, but Rhode Island expects to have its first
accessway that was developed under a new system in operation late
this year. The State has very carefully considered all aspects of
researching old ownership titles and making use of them for the
purposes of access and their program is a good one.

In Rhode Island, there are records of people dedicating rights-of-
way from the time of King Charles II until the present. Over this
expanse of time, many of these accessways have been claimed by
others, encroached upon, or otherwise lost. To regain them, the
State's Coastal Resources Management Council's subcommittee on
Discovery and Utilization of Public Rights-of-Way has a battery of
eleven lawyers hired from the various localities to research land
titles. Once it has a certificate of title for a likely accessway
in its possession, the Council (also known as CRMC) will notify
the people living in the community containing the accessway that
there will be a public hearing to be held in that town in not less
than thirty days from the first day of notification. At this
public hearing, the certificate of title, aerial photographs, and
surveyor's measurements will be presented. After considering the
responses aired at the Public Hearing, the Council will vote on
whether to officially acquire the accessway. If the vote is affirm
ative, then the certificate of title will be registered in the
town hall and with Rhode Island's Secretary of State. Should
someone object to the establishment of such an accessway, the CRMC
is prepared to defend the public's rightof-way in court. The
Department of Environmental Management will maintain these access-
ways and mark each of them with a four foot concrete pile containing
a medallion stating that the land is to be used for the purpose of
access to the shore.

Although it was not created primarily for the purpose of access,
Delaware has a program which is somehwat similar to Rhode Island's.
Delaware, however, believes it already knows what land it owns.
Its problem is one of encroachment upon that land. Therefore, it
is in the process of conducting a coastal land survey to make
certain that private citizens are not preventing the general public
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from using public lands in the coastal area. This land, however,
will be used not only for access, but also for parks, beaches, and
other public needs.

Local governments can also discover and utilize accessways. For
example, in North Carolina, Emerald Isle has hired a planner to
search for accessways, and some public land that he found is now
in the process of being marked off as access for public use.

There are only a few other examples of local governments attempting
to utilize accessways which appear on their platting maps as being
publically owned but which have been encroached upon by private
individuals. (Los Angeles County did so with land obtained under
the Subdivision Map Act in the 1940's). These platted rights-of-way
are generally perpendicular streets which were originally extended
to the waters edge and dedicated to the public along with all
streets and utilities in the subdivision.

The scant degree to which this method of access and also the method
of required dedication are used makes little sense. Both of these
techniques are inexpensive compared to the purchase of access. If
they are planned out carefully and consideration is given to previ
ous experience, (as was done in California and Collier County with
required dedication and in Rhode Island with discovery and utiliza
tion) they cause few problems with respect to litigation or public
and private acceptance. These two techniques are grossly under
utilized in most parts of the country and yet, in terms of
"practicality," they are perhaps the best alternatives available.
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THE METRO TORONTO WATERFRONT - A PROGRESS REPORT

INTRODUCTION

The Metro Toronto and Region Conservation Authority has
been involved in waterfront development along the portion of
the north shore of Lake Ontario under its jurisdiction
since 1970. Since that time, four new waterfront recrea
tional areas have been developed allowing intensive public
use of approximately 120 hectares of shoreline property.
This total includes 40 hectares of new waterfront land which
was reclaimed through a program of controlled landfilllng at
selected sites. Planning and development are well underway
towards the completion of three more major waterfront areas
by 1981, which will provide 57 hectares of new land area as
well as equally valuable protected water areas for mooring
of small craft.

Acquisition of existing waterfront land is ongoing in
selected areas to ensure that opportunities are available
for steadily increasing use of the lakeshore resource. The
Conservation Authority waterfront property holdings will
reach a total of approximately 650 hectares by the end of
1978. These holdings represent potential regional access
points at 20 separate locations over the 64 kilometres of
shoreline under the Authority's jurisdiction.

This paper presents a brief historical perspective of
waterfront planning and development in the Metro Toronto
Region and summarizes the Conservation Authority's involve
ment and achievements in this important undertaking over the
period 1970 to 1978.

BACKGROUND

Toronto is what it is and where it is because of its

waterfront. The natural harbour combined with easy access
to the fertile hinterland provided for the rapid growth of
the area into one of the richest regions of North America.
Although the development of Toronto's waterfront has been
continuous from almost the beginning of the City itself,
the Toronto Harbour Commissioners' (THC) Plan of 1912 was
the first, and until 1967, the only plan it ever had. The
THC Plan had been implemented to the extent that most of the
waterfront within the city's boundaries had become a unique
feature in the economic and recreational life of the city
and, indeed recently, with the comprehensive recreational
development of the Toronto Islands by the Metropolitan

*Brian E. Denney
Metropolitan Toronto and Region Conservation Authority
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Corporation, a major factor in the recreational development

of the whole metropolitan area.

However, beyond the city's boundaries, the lack of a
comprehensive plan and an implementing agency has been evi
dent in the lack of public access to the lake, lack of

beaches and lakefront recreational facilities and an almost

complete disregard of the potential resource by the adja
cent commercial and residential developments.

In the late 1950's, the need for a comprehensive lake-
front plan was recognized by the Metropolitan Toronto
Planning Board, and the first conceptual plan was estab
lished by the Board in its 1959 Draft Official Plan. The

initial work was continued in 1961, with the formation of
a waterfront advisory committee and a waterfront technical
committee charged with the preparation of the plan for the
whole of the waterfront within the boundaries of the Metro

politan Planning Area. The Waterfront Advisory Committee
comprised representatives of the public and private organi
zations interested in the waterfront, and the Waterfront

Technical Committee comprised senior technical and admini
strative staff members of agencies having responsibilities
related to the lake and its waterfront. The composition of
the committees ensured the free exchange of essential tech
nical information, the identification of objectives to
satisfy the many needs of a lakeside metropolis, and an
assembly of views on how these objectives might be coordin
ated and achieved. The importance and value of the Plan is
that it reflects the views and ideas of a large number of
contributors, each being very conscious of the value of a
lakeside location for various uses.

In 1967, the Plan was presented and adopted by Metro
politan Toronto Council. The Plan had as its objective to
allow for "a handsome waterfront, balanced in its land uses,

complementary to adjacent areas, readily accessible and
fully cognizant of the features which nature has provided."

It was felt that the individual agencies having some
jurisdiction within the region would not be capable of
implementing the various aspects of the Plan. It was recog
nized that an agency was needed which could design, develop,
construct, finance, operate, and maintain on its own, and
which could represent municipal and metropolitan governments
in seeking assistance for waterfront development from senior
governments. The Metropolitan Toronto and Region Conserva
tion Authority had been fulfilling similar responsibilities
with respect to management of the Region's valley systems
since 1957 and therefore, the MTRCA was selected in 1970 as
the implementing agency for the Waterfront Plan. The
Authority was thereby given responsibility for 64 kilometres
of waterfront excluding the main Port, Toronto Islands and
Ontario Place.

109 Denney



IMPLEMENTATION

The broad, long range development proposals presented

in the 1967 Waterfront Plan were examined in detail by the
Authority and an initial 10 Year Development Plan was
derived for the period 1972 to 1981. In order to secure
funding, the 10 Year Plan was further divided into two
Five Year Development Projects which identified specific
development proposals and the associated cost estimates.
Site specific master plans were then prepared and approved
by appropriate agencies and construction at three sites
was underway by early in 1972. At the same time, land
requirements were identified and an acquisition program
was implemented. While the 10 Year Plan provided for the
development of recreational facilities at specific sites,
it also addressed the need to effectively manage the
shoreline between these developments to encourage appropri
ate land use and to protect the adjacent urban infrastruc
ture. In this regard, jurisdiction was obtained under
Provincial Regulations to control the placing of fill and
installation of structures within a designated shoreline
zone.

The Authority adopted and maintained a coordinating
role in waterfront development by relying heavily on the
expertise of other agencies. For example, an agreement
was reached between the Authority and The Toronto Harbour

Commissioners which engaged the THC as an agent of the
Authority in matters relating to the design and construc
tion of landfilling activities. The THC had considerable
experience with construction of this type as a result of
involvement in the construction of Ontario Place and The

Outer Harbour Headland. Similarly, an agreement was formu
lated which provided for the transfer of completed Water

front sites within metropolitan boundaries to The Metro
politan Toronto Parks Department for operation and main-
tainence.

DEVELOPMENT TECHNIQUES

As identified previously, development patterns prior
to the Waterfront Plan resulted in significant restrictions
on the availability of regional Waterfront access points.
In order to take maximum advantage of the few points which
were available, plans were developed which allowed for the
creation of new land through controlled lake filling at the

points where regional access could be extended to the Lake-
shore. This program had the added advantage of allowing
sufficient flexibility in the land configuration to provide
for the creation of protected water areas to support numer

ous recreational activities. The few available access

points have been used to advantage in the creation of
approximately 81 hectares of new waterfront land and 40
hectares of protected water.
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The materials used in the landfilling program are sur
plus construction materials primarily earth fill and con
crete rubble. These materials are available regularly in
large volumes from construction sites throughout the Metro
politan Toronto area. Annual volumes have ranged between
250,000 and 430,000 truck loads over the last seven years.
The two available materials, earth fill and concrete rubble
are used in different ways. The earth is used in the core
of the site to create the land base required and similarly
provides most of the material for the breakwater portion of
the site. The rubble is used almost exclusively on the
exterior shoreline as pre-armour filter layers on hard-
points and as beach nourishing material.

The exterior shoreline design is based on a detailed
analysis of the magnitude and approach direction of the
expected wave energy. The energy analysis is then used to
design a system of artificially contained beaches which
are anchored between armoured hardpoints. The beaches are
designed to be perpendicular to the net wave energy
approach direction and therefore, are not subject to losses
of large volumes of material due to littoral drift. The
hard points or beach anchors are designed so as to allow
seasonal or storm related shifts in the beach configuration
while preventing losses of significant volumes of materials
around the hardpoints. The lengths of the hardpoints are
determined partially by the spacing between hardpoints as
well as the expected underwater slope of the beach material.

The concrete and asphalt rubble which is placed between
hardpoints is subject to abrasion during wave attack and
deteriorates rapidly, yielding aggregate of various sizes.
Over a period of two to three years, the rubble material is
transformed into relatively good quality cobble beaches for
strolling, sunbathing or swimming. In this manner, several
thousand feet of shoreline have been stabilized with arti
ficial beaches at relatively low cost.

The hardpoints are designed similar to rubble mound
groynes or breakwaters. The final armouring layer consists
of quarried limestone blocks weighing 2.5 to 4.0 tonnes.

PROGRESS

Since 1970, the Metropolitan Toronto and Region
Conservation Authority has completed waterfront developments
at Petticoat Creek, Bluffers Park, Ashbridge's Bay and
Humber Bay. (Figure 1) The latter three sites involved

landfilling to create a new land base and protected water
areas to support boating, swimming, fishing and open space
uses, while the Petticoat Creek Conservation Area is an
81 hectare park established on natural waterfront property
acquired by the Authority to protect the area from urban
development pressures. The four new areas offer a wide
range of recreational opportunities.
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Petticoat Creek Conservation Area, which opened in 1975,

now provides a large artificial swimming lake, a swimming
beach, bicycle and nature trails and large areas for group
or individual picnics. Similarly, the first phase of
Bluffer's Park (Figure 2) which opened in 1976 offers a
lakeside setting of 11 hectares from which to view the
spectacular geological features of the Scarborough Bluffs.

The second phase of the project, which is expected to be
completed by 1981, will provide protected water areas for
seasonal mooring of 500 boats and dry sailing facilities
for 250 boats. Ashbridge's Bay Park (Figure 3) is based on
17 hectares of new land created over the period 1972 to 1976.
It was opened to the public in 1977 and now supports a boat
ing club with 200 wet moored and 100 dry sailed boats, as
well as launching ramps, swimming beaches, bicycle trails,
picnic facilities and day mooring docks. Humber Bay Park
supplies launching ramps and day mooring facilities in the
first phase and like Bluffer's Park, will provide a major
smallcraft harbour by 1981 at the completion of the second
phase. The total Humber Bay Park project will have resulted
in the creation of 45 hectares of new waterfront land by
the end of 1978. Part of the land area will be used for a

pond system to allow model boat competitions and casting
tournaments for fishermen during summer months and ice
skating during the winter.

The potential for increased long term use of the water
front is being ensured through a program aimed at acquiring
existing undeveloped lands wherever possible. In other
areas, where development occurred in hazardous locations,
the Authority is acquiring the lands where possible and
promoting more appropriate uses. At the same time, sensi
tive and productive areas such as river mouth marshes have
been acquired. To date, over fifty-five percent of the
$36,000,000 allocated for the Waterfront Plan has been spent
on acquisition of lands for future development.

Although the waterfront landfill projects have a direct
beneficial effect on adjacent properties in terms of immedi
ate shoreline protection, there is a need to protect other
sections of shoreline between these recreational develop
ments. The Authority has undertaken design studies and
constructed test installations to determine feasible methods
of shoreline protection. Future iniatives will continue to
relate directly to the Authority's mandate for shoreline
management including construction of protective works.

An integral part of the Authority's waterfront develop
ment program has been an intensive environmental monitoring
program. The program includes water and sediment quality
monitoring including analysis of benthic communities in an
effort to ensure that the landfilling activities in particu
lar will have no significant long term detrimental effects.
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FUTURE PLANS

Although progress.has been rapid over the first eight
years of The Plan, a number of sites remain to be developed
over the next ten years.

Detailed design is well underway for smallcraft har
bours and other recreational facilities at East Point Park,
and Colonel Samuel Bois Smith Park (Figure 1). Construction
at both sites should follow directly upon completion of
Bluffer's Park and Humber Bay Park. The Authority's project
for redevelopment of the recreational facilities along the
Western Beaches should proceed in the next few years, while
the recent acquisition of the Guild Inn property in Scarbor
ough should provide for development of a major new shoreline
access point and numerous open space uses.

The responsibility for development of Aquatic Park has
recently been given to the Authority by the Province of
Ontario. This major new area has been created by The
Toronto Harbour Commissioners over the last twenty years,
as part of the new Outer Harbour Project. The land area
involved is approximately 100 hectares, upon which the
Authority has proposed a number of water oriented recrea
tional facilities, as well as a wildlife and nature
interpretation area.

Acquisition of much of the waterfront in Pickering and
Ajax over the last eight years will ensure that development
of that portion of the Authority's jurisdiction can proceed
as recreational demand and funding permit.

It is anticipated that the next ten years will produce
an increased awareness of the erosion hazard along the
waterfront in the region in general and along the Scarbor
ough Bluffs in particular. If this is the case, the

Authority's shoreline management program will become an
increasingly significant component of the waterfront
development plan.

CONCLUSIONS

The few remaining regional waterfront access points
have been combined with the availability of large volumes
of surplus construction excavation material to produce a
network of new waterfront parks in the Metropolitan Toronto
Region, which provide a number of recreational opportunities.
The new parks system has provided for intensive recreational
use, while preserving sensitive areas and assisting in
renewing interest in the recreational resource of the
waterfront in a highly urbanized area.

Author: Brian E. Denney, Metropolitan Toronto and Region
Conservation Authority, Head of Waterfront Section
Water Resource Division.
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