
NATIONAL FLOOD INSURANCE PROGRAM

AND COASTAL DEVELOPMENT

Frank Y. Tsal, Ph.D.

One of the most talked about Federal programs linked with the subject
of "Coastal Development" Is the National Flood Insurance Program. There
are pros and cons. Is It that the availability of low-cost federally-
subsidized flood insurance has stimulated hazardous development along
the Nation's coastal areas? Or Is it the only significant national
program so far to prevent unwise building and encourage sound land-
use planning and management In the coastal zone?

Floods have been, and continue to be, one of the most destructive
natural hazards facing the people of the United States. It can be safely
said that development was taking place in coastal areas long before the
creation of the National Flood Insurance Program (NFIP) and the Federal
Insurance Administration (FIA). When flood damage occurred In such areas,
Federal tax money was provided to flood victims In all forms of Federal
disaster assistance loans and grants, but no effort was made at the Federal
level to encourage or require the use of building techniques to reduce
flood damage or identify the hazard areas. On the other hand, the NFIP-
emphasizes the importance of managing the Nation's flood plains in order
to reduce flood hazards and the spirallng cost of flood damage.

The National Flood Insurance Program was enacted in 1968 (Public
Law 90-448) and amended in 1973 (Public Law 93-234). It provides property
owners flood Insurance at an affordable cost when their communities are
participating in the NFIP. In order to participate in the Program, the
community.must adopt and enforce flood plain measures which will reduce
future flood losses. These measures must comply at a minimum with the
standards of the Program.

The NFIP has two phases. For a community to qualify for the first
phase of the Program - the Emergency Program, the community must: (1)
require a development permit for all proposed construction or other
development in the community, and (2) review the permit to assure that
sites are reasonably free from flooding. For its flood-prone areas
(the special flood hazard areas were identified in a Flood Hazard Boundary
Map by FIA for the community), the community must also require: (1)
proper anchoring of structures, (2) the use of construction materials and
methods that will minimize flood damage, (3) adequate drainage for new
subdivisions, and (4) the location and design of new or replacement
utility systems to prevent flood loss.

To enter the second phase of the Program - The Regular Program, the
community must require that all new construction and substantial improve
ments to existing structures in FEHA-identifled flood-prone areas be
elevated or floodproofed to the level of the 100-year "base" flood (a
flood which has one chance in 100 of being exceeded in any future one-year
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period). Additional standards are required within any designated flood-
way or coastal special flood hazard areas. FIA recognizes that wave action
effects associated with storm surges can occur in a coastal community and
designates such areas as V Zones. V (velocity) zone is defined as a
special flood hazard area along coasts innundated by the 100-year flood -
as determined by detailed engineering method, and that has additional
hazards due to wave action.

In mapping special flood hazard areas, it has been the FIA'3 policy
to use the best methodologies available. Recently, FIA has decided to
begin implementation of a methodology developed by the National Academy
of Sciences to depict the wave height and add it to the Stillwater flood
elevation.

In order to limit the new development and substantial improvement of
existing structures within the FIA designated V zones, other flood plain
management measures required, strengthened, and planned are:

(1) prohibit the use of landfill as structural support.

(2) prohibit man-made alteration of sand dunes and mangrove
stands.

(3) prohibit new mobile home parks.

(4) prohibit the use of solid breakaway walls below the
lowest floor of elevated coastal structures.

(5) adjust insurance premium rate.

(6) individual rating - new construction in V zone will be
inspected and rated individually according to its own
degree of flood risks. Such factors as piling diameter,
piling depth, soil condition, and set back distance, etc.,
would be taken into consideration in arriving at a rate.

Other measurements and initiations carried out by the FIA include the
constructive total loss concept and the Section 1362 of the NFIP. Under
Section 1362 of Public Law 90-488 as amended authorizes the Program to
purchase severely flood-damaged buildings from owner willing to sell when
it is covered by a valid flood insurance policy issued under the NFIP.
The title of the property will be transferred to the locality and main
tained as open space in the future.

Under the same flood mitigation goal, the concept of the constructive
total loss is allowing local community to prohibit the rebuilding of a
flood-damaged structure in the coastal high hazard area, thus enabling
the NFIP to declare the property a constructive total loss, pay it as
such. The owner will then move out of the coastal high hazard zone and
the Influence of future storm surges.

It is Important to note that, In accordance with the law, no flood
insurance may be written covering any property which a state or local
authority has declared to be in violation of any of its more restrictive
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flood plain laws or ordinances. On the other hand. If a community
falls to enforce the minimal flood plain management standards, the
community will be suspended from the Program. In that event, new flood
Insurance policies could not be written and existing policies could not
be renewed. It is hoped that the NFIP will promote the public interest
by providing appropriate protection against the peril of flood losses
and damages to our coastal areas and encouraging sound land use flood
plain management measures.
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THE SANCTUARY MANAGER'S ROLE IN ESTUARINE RESEARCH

Gene Wright

Die tasks of a sanctuary manager as related to estuarine research vary
from estuary to estuary depending upon many factors. Where the manager
is situated within the state organizational structure certainly makes a
difference in his/her effectiveness in dealing with decision makers.
The manager's background and experience influence his/her as the link
between the scientific community, local citizenry and the decision
makers. Should sanctuary managers be researchers, resource managers,
or public administrators? Rather than hypothesize about which factors,
roles and techniques are most advantageous, I want to share with you
how we approach research at Old Woman Creek Sanctuary. These views
are not offered as the one right solution to sanctuary programs, but
rather as a vehicle for provoking further discussion.

Old Woman Creek is unique among sanctuaries in that we have three people
directly involved with the formulation of Ohio's sanctuary research
program: the chief of our division, a sanctuary biologist, and me, the
manager of the sanctuary. We are located within one of twelve divisions
of the Ohio Department of Natural Resources (ODNR). I report to the
division chief who in turn deals directly with the director of ODNR.
Thus, we have the ear, so to speak, of all the natural resource decision
makers in the state of Ohio. Although our division chief has little
day-to-day interaction with the research program, he is responsible for
the overall administration of our sanctuary, therefore, freeing the
manager and biologist from the burden of governmental bureaucracy.

At our sanctuary, we have a full-time biologist who spends much of his
time keeping apprised of the latest research being conducted within the
scientific community. This task is accomplished in part by attending
regional scientific meetings and keeping abreast of current limnological
investigations through professional journals and abstracting services.
These sources are an aid in formulating research projects and are useful
in determining within which areas sufficient professional interests lie.
The biologist and I have a working relationship with Ohio's Office of
Coastal Zone Management (OCZM), ODNR's Division of Geological Survey,
Ohio Environmental Protection Agency (OEPA), and the Ohio State University
Sea Grant Office. Continual dialogue with people in these agencies keeps
us attuned with current trends, needs and interests of the lake shore
community.

We keep in constant touch with regional colleges and universities. The
biologist and I coordinate field trips through our sanctuary for botany,
biology and ecology classes. We provide them with programs designed to
not only increase their knowledge of estuaries but to add to our growing
data bank by compiling information the students accrue during their visits.
Our biologist also visits college campuses to "sell" the idea of using our
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laboratory facilities, the estuarine worksite; and soon we will be in a
position to offer low-cost housing to visiting researchers. We have been
relatively successful in this venture. There are three colleges using
our estuary for annual field trips and we expect others to participate
during the cooing school year. Within the past one and one-half years,
we have attracted 8 college students to our sanctuary for an entire
semester as research interns. They have helped our biologist with the
pre-monitoring research program and their individual research projects
have added important knowledge to our data bank of freshwater estuary
information.

My specific function as related to research is concentrated toward the
general public and local acceptance. I am responsible for media public
relations, on-site programming, and traveling programs for civic and
special interest groups as well as the general public, the grass roots
level, more or less. By talking and listening with this segment of
people representing every imaginable background, I get a feeling for
research that has potential appeal to the public interests and needs.
Through discussions with the sanctuary biologist, we attempt to in
tegrate some of the input from the general public into our proposals
to potential researchers.

A portion of my public program involves describing our research work and
translation of scientific information into language easily understood
and in terms to which our public can relate. We have developed a program
of "show and tell". When I come to the part of the program dealing with
collection and interpretation of scientific data, the biologist "shows"
his research results of studies in the forms of charts, graphs, or
microscopic slides, while I "tell" the visitors what they are seeing
and attempt to demonstrate what it all means to them as individuals.
Ke think this technique helps remove some of the mystery and misunder
standings of research from public minds, a problem that has plagued
scientists for centuries.

A question that often arises when discussing research is one of priorities.
Who should decide which research is most important and to whom it is
important? Quite frankly, we at Old Woman Creek don't discourage research
just because a particular subject doesn't rank highly in our own estimation
of needed projects. Our knowledge of freshwater estuarine ecology is so
relatively limited that we welcome most research proposals with an open
mind.

Let me qualify this position. I'm not suggesting that we encourage shoddy
research, Rather, our biologist attempts to steer interested researchers
towards projects that could contribute useful information to our over-all
understanding of estuaries, but tries to avoid too many modifications to
their original proposal.

This concludes my discussion of the roles of each of our team members at
Old Woman Creek. A3 you can see, there are no sophisticated techniques
involved, just each of us doing what we do best, and drawing upon these
strengths to tie our research efforts into a unified program.
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Now back to some of the original questions mentioned earlier in our
discussion. Where should the sanctuary manager be located in state
government to be most effective in the decision-making process? Should
we be active researchers, resource managers or public administrators?
Who is best qualified to translate research results into everyday
language? In our case, at Old Woman Creek, we use all three people
depending upon the public we are dealing with at the time. Thus In my
opinion, there are no absolute answers to these questions. I don't
believe that one person can be in all the right places and successfully
perform all of the functions required, if for no other reason than time
constraints. That's why the team management concept is a good solution
to getting our sanctuary research included into the coastal zone decision
making process.
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COASTAL NATURAL HAZARDS MANAGEMENT

Richard G. Hlldrcth

INTRODUCTION

Regarding coastal natural hazards, two basic situations confront
coastal land use managers: 1) land on which existing residential or com
mercial development is threatened with hazard damage; and 2) land in a
hazardous area for which development permission Is sought. Recent ex
perience with eroding bluffs on the Pacific Coast provides examples of
both situations. The blufftops are often highly desired for development,
which has in fact occurred in various locations. But occupied structures,
some of them less than five years old, are now being undermined by erosion.
Owners of Improvements may want to construct protective works on the bluffs
and on the beaches below or receive compensation for losses from the prior
owners. They may also seek compensation from regulatory agencies that re
fuse to permit further development or even initial construction in recog
nized hazard areas.

The following common law materials serve to introduce coastal zone
natural hazards management. Most of the litigated cases involve developed
rather than undeveloped property and illustrate the familiar sequence of
haphazard development causing damage to third patties. The common law
framework offers a starting point for legislative intervention to promote
better hazards management. The strengths of the common law can be built
upon and Its weaknesses corrected.

Professor & Co-Director, Ocean and Coastal Law Center, University of
Oregon School of Law. The research for this paper was supported in part
by the Oregon and University of California Sea Grant programs.
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COMMON LAW PRINCIPLES

The Common Enemy Doctrine

To protect their land and improvements from hazard damage, coastal
property owners often desire to construct various shoreline protective
devices. At issue is the extent to which protective measures may be taken
without incurring liability for injury to other property. Although most
of the litigation has concerned inland rivers rather than ocean coasts,
the legal theories advanced are said to be applicable to both areas.

According to the common enemy doctrine, landowners are free to take
whatever measures necessary to repulse surface floodwaters without liability
for resulting damage to others.1 Neighboring landowners have a correspond
ing right to protect their own property. The doctrine applies only in the
face of imminent harm. The civil law rule holds just the opposite and
requires landowners to accept the burden of natural drainage. Many courts
have modified these doctrines by adding a requirement of reasonableness in
order to prevent unnecessary injury to land.

The common enemy doctrine obviously operates in favor of those able
and willing to improve their property. Unfortunately, coastal property
owners who construct seawalls, groins, and other devices to protect their
land may increase the damage suffered by unprotected neighbors and inter
fere with public access to and use of the shore.

Coastal erosion cases indicate that a littoral owner has more rights
against another private party than against the state. A beachfront property
owner may collect damages and enjoin unreasonable conduct by others causing
erosion. However, he has no cause of action when the erosion is caused by
public navigation improvements.

Coastal Property Boundaries

The public trust doctrine gives to the state title to all submerged
soil and the foreshore of all navigable bodies of water. The majority of
coastal states use the mean high tide line as the dividing line between
public and private ownership. This is defined as the intersection of the
tidal plane with the shore at its highest point.3 Since the shoreline is
constantly changing, an ambulatory boundary results.

The general rule is that where the shoreline is gradually and impercep
tibly changed by natural accretion or erosion the boundary line is extended
or restricted in the same manner. The owner oftheupland property acquires
title to additions to his land from accretion and loses title to lands lost
through erosion.4 With respect to accretion caused by the upland owner,
for example by dredging and filling, or construction of groins, rip rap,
seawalls, or other protective devices, the general rule appears to be that
the upland owner does not acquire ownership of the accreted soil.5 Award
ing ownership would allow the upland owner to encroach upon the state's
public trust lands at will. However, if construction activities of third
parties cause accretion, the accreted soil belongs to the upland owner.6

In some coastal boundary disputes a boundary line which is to remain
fixed despite future changes in the shoreline has been established by
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judicial decree, administrative decision, or special legislation. This
solution is especially attractive to developers because of the relative
certainty it provides in comparison to the traditional ambulatory boundary
approach. With a fixed ownership boundary established, the next develop
ment step is to try to stabilize the shoreline with such protective devices
as groins, rip rap, and seawalls.

To the extent that accretion and erosion rules and uncertainty about
them are hindering effective coastal natural hazards management, the recent
decision of the United States Supreme Court in Oregon v. Corvallis Sand
and Gravel7 appears to encourage state legislatures and courts to clarify
them. The Court concluded that once the equal footing doctrine vested
title to a riverbed in the state, state law thereafter applies to ambulatory
boundary and ownership questions. However, some uncertainty remains as
to whether Corvallis applies to disputes involving coastal tidelands as
well as inland riverbeds.8 But two principal legal constraints on state
modification of the ambulatory boundary rules remain: 1) constitutional
protection of private property from governmental takings without just
compensation; and 2) public trust doctrine limitations on transferring
public tidelands into private ownership.

Sale and Resale of Threatened Properties

when coastal property erodes or suffers other damage from natural
hazards, the present owner may want to hold responsible the person who
sold the property. At common law the owner had no recourse; the doctrine
of caveat emptor prevailed. The buyer was responsible for inspecting land
and improvements prior to purchase. Absent fraud, courts were reluctant
to impose liability on sellers once the conveyance was completed. The
buyer's acceptance of the deed ended the seller's liability for all but
express warranties contained in it.

Buyers were given added protection in a recent Oregon case, Beri v.
Sallshan Properties, Inc.9 The plaintiffs had leased prestigious beach
front condominiums on lots which were being destroyed by erosion. The
court imposed a duty on the land developer-seller to exercise reasonable
care in determining whether home-sites offered for lease or sale are fit
for residential purposes. Liability was based not on implied warranty but
on a theory of negligence for failure to exercise the care required of the
project. Increasing pressures for development in hazardous coastal areas
will only increase litigation over liability for losses suffered.

COMPENSATION TO AFFECTED LANDOWNERS

When private property is taken for public use under the state's power
of eminent domain, just compensation must be given the owners.10 But no
compensation is required if a regulation valid under the state's police
power merely restricts use of the property. Although it is unclear at what
point valid regulation becomes a taking requiring compensation, coastal
zone managers have been given considerable latitude by the courts in many
states. However, fairness to landowners adversely affected by stringent,
new regulations may dictate awarding compensation even when not constitu
tionally required.

Coastal natural hazards management could utilize several land use
control techniques to provide full or partial compensation.. These include:
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acquisition either voluntarily or by eminent domain of complete ownership,
open-space easements, development rights, or similar controlling interests
in land located in hazardous areas; preferential tax assessment to reduce
development incentives; and awarding of transferable development rights to
owners on whose land development is prohibited. Public acquisition of
significant interests in land reduces the local government tax base and
also exposes the state to possible liability for injuries upon or caused by
these lands. Local governments may thus prefer management techniques
which leave hazard lands in private hands.

Transferable development rights should be considered as a potentially
fair and effective approach to compensation problems. For example, where
there is pressure to develop eroding coastal bluffs for residential pur
poses, a coastal building height limit can be used to create a market for
transferable development rights awarded to landowners prevented from devel
oping because of severe erosion problems. If the building height limit is
two stories, a very simple scheme would award landowners prevented from
developing the right to sell two stories of additional height to landowners
whose tracts are found upon site-specific investigation to be safe for the
structure's projected useful life. The amounts paid by landowners with
safe tracts for the right to build above the general height limit would
partially compensate those with hazardous tracts for the limitations on or
additional expenses of development.

If all or most of the undeveloped tracts subject to the coastal height
limit are too hazardous to develop, this simple development rights scheme
would fail and alternative hazards management approaches would be necessary.
The above example assumes sufficient residential development pressure to
create a market for the right to build above the general coastal height
limit. It also assumes that such a height limit imposed by a state or local
government to promote public safety, coastal aesthetics, and related coastal
and general welfare policies is a valid exercise of the regulatory police
power not requiring compensation to affected landowners. Older zoning cases
have upheld building height limitations imposed for reasons of health,
safety, and aesthetics; the factual and policy bases for imposing coastal
building height limitations seem analogous.

Transferable development rights are basically an untested concept. In
New York the judicial response to such schemes has been mixed. However,
these were cases concerning open-space and historic building preservation,
where the landowners' claims for compensation for development restrictions
are strong.11 When credible scientific evidence indicates that development
would be hazardous to life or property, the claim to compensation for
development restrictions is not nearly so strong. Thus, in hazardous
situations the awarding of transferable development rights to landowners
prevented from developing is more a matter of fairness than of constitutional
necessity.

REGULATORY APPROACHES

Increased development in hazardous coastal areas will intensify liti
gation over liability for damage and will increase the need for statutory
intervention. State regulation, in turn, will increase claims for compen
sation. But legal responses which merely allocate responsibity and award
damages are insufficient. The ultimate goal is to prevent losses from
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occurring. Regulatory programs have been implemented at the federal,
state, and local levels with varying degrees of success. Most are directed
at undeveloped land and either prohibit development or else require it to
be sited and designed to withstand the hazard. Relatively little attention
has been paid to the problems of existing developments in hazard areas,
disclosure of hazard information to prospective purchasers, or equitable
treatment of affected landowners. Identifying and mapping coastal natural
hazards has been stimulated mainly by the federal flood insurance and
coastal zone management programs.

Federal Flood Insurance

The 1973 Flood Disaster Protection Act amended the National Flood In
surance Act to cover erosion and the undermining of shorelines by waves
or current.12 To be covered, the erosion must be both unexpected and a
result of flooding.

Federally subsidized flood insurance is available to property owners
in participating communities. To qualify for participation in the program,
communities in flood-related erosion-prone areas must, in part: 1) require
the issuance of a permit for all proposed development in the area of flood-
related erosion hazards; 2) review each permit application to determine
whether the proposed development will be reasonably safe from such hazard;
and 3) if the proposed development is found to be in the path of flood-
related erosion or to increase the erosion hazard, require the improvement
to be relocated or adequate additional protective measures to be taken.

The benefits to communities and their citizens are so great that most
coastal communities do participate in the program. However the program
has not been successful in discouraging development in hazardous coastal
areas. Instead of deterring development, the program has had the effect
of promoting it. The availability of federally subsidized insurance has
eliminated much of the economic risk involved in coastal development.

Coastal Zone Management and Coastal Erosion

The amendment in 1976 of the federal Coastal Zone-Management Act (CZMA)
signalled increasing federal interest in coastal erosion problems.13
Federally funded state coastal zone management programs must now contain a
planning process for shoreline erosion problems. This process must include:

(1) A method for assessing the effects of shoreline
erosion;

(2) Articulation of State policies pertaining to
erosion, including policies regarding preferences for non
structural, structural and/or no controls;

(3) A method for designating areas for erosion con
trol, mitigation and/or restoration as areas of particular
concern or areas for preservation and restoration, if
appropriate;

(4) Procedures for managing the effects of erosion,
including non-structural procedures; and

(5) An identification of legal authorities, funding
programs and other techniques that can be used to meet
management needs.14
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States should consider erosion losses from both man-made and natural causes,
and also the effects of erosion, mitigation, and restoration on natural
shore processes as well as adjacent land and water uses. One approach that
states could use to meet the CZMA's erosion planning requirements
is the critical areas concept.

State Critical Areas Management

The critical areas concept in land use control was the result of focus
ing attention on development impacts in sensitive environments such as
wetlands. To control development in critical areas state government
assumes a greater role vis-a-vis local government. The notion is that
local government's perspective on development may be too narrow given the
important environmental resources at stake.

North Carolina has made extensive use of the critical areas concept
as a natural hazards management tool. Under the North Carolina Coastal
Area Management Act, the Coastal Resources Commission may designate "areas
of critical environmental concern"; legislative approval of critical
areas designations is not required.15 Along the North Carolina coast
groups of critical areas with erosion problems have been identified and
use priorities have been established.

Major developments within critical areas must be approved by the
Coastal Resources Commission; other developments approved by local govern
ments may be appealed to the commission. In designated critical natural
hazard areas development permits must be denied where development would
unreasonably endanger life or property. In all erosion-prone areas con
cern is expressed for avoiding construction of commercial and public
facilities that would encourage further growth and development. Research
on specific regulatory and management techniques for implementing these
use priorities has been carried out.

The more stringent development controls applied in critical areas
inevitably will be challenged as governmental takings of private property
for a public use without just compensation. Whether such challenges
succeed will depend largely on the scientific accuracy of the information
relied upon by the state in designating the area as critical. Where the
information on potential developments hazards in a designated critical
area is inconclusive, the regulatory techniques providing full or partial
compensation to those regulated described later in this article may be
utilized. Even where development hazards are relatively well established,
compensatory regulatory techniques may be used for reasons of fairness and
to reduce the potential for litigation.

Other State and Local Approaches

Coastal states have shown much more concern over shoreline
erosion and other coastal natural hazards in the past decade. Oregon, for
example, included specific rules with respect to shoreline erosion manage
ment in its federally-approved Coastal Management Program: generally non
structural solutions are preferred to structural responses; permits for
beach front protective structures may be issued only for developments
existing on January 1, 1977; building is prohibited on active foredunes,
conditionally stable foredunes that arc subject to ocean undercutting or
wave overtopping, and on deflation plains subject to ocean flooding; and
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foredunes may be breached only to replenish sand supply in interdune areas
or temporarily in emergencies.16

Local governments have adopted various types of planning guidelines
to meet the Oregon Land Conservation and Development Commission (LCDC)
statewide land use goals which relate to coastal natural hazards manage
ment. Local plans to implement these goals include site specific studies
in areas of potential hazards, zoning ordinances pertaining to uses on
active dunes, on-site inspection prior to issuing development permits,
designation of natural resource zones to protect those resources, and
preservation of scenic areas.

The 1976 California Coastal Act requires local governments in the
state to prepare local coastal programs to implement the act, including
restrictions on bluff-top development and shore protective works. A
variety of techniques are being proposed and utilized by coastal local
governments to control development in hazardous areas. For example, bluff-
top development has been approached as part of an open-space hazard dis
trict, and through coastal overlay zoning. However, these approaches do
not differ greatly from the techniques used by local governments prior to
the advent of statewide coastal zone legislation in California.

Perhaps local governments are not being innovative in responding
to coastal natural hazards because they lack both data on the hazards in
volved and information on innovative techniques in land use control. Per
haps they also fear being held liable for having "taken" property if they
impose new and severe restrictions on the use of land in hazardous areas.
But they may also be held liable if they do approve development in hazard
ous areas and injuries to persons and private and public property result.17
In attempting to resolve local government's dilemma, it is useful to con
sider first the full range of land use control techniques available.

Setbacks and Related Techniques

Setbacks are the traditional regulatory response to shoreline erosion
problems. Fixed setbacks require all structures to be built a designated
distance from a specified point such as the mean high water line or the
bluff edge. They are probably more validly used for bluff tops than for
ocean shorelines subject to drastic shifting. In some instances, fixed
dune setbacks have actually led to the elimination of protective dunes.
Even setbacks based on adequate scientific data can be rendered ineffective
if variances are too liberally granted by administrative agencies.

Although courts have generally accepted building setbacks imposed as
part of urban zoning laws, the judicial response to fixed shoreline set
backs has been mixed. To be successful, a setback ordinance should be

based on scientific evidence of its necessity and should be imposed only
after providing notice and an opportunity for affected landowners to be
heard. The stronger the evidence supporting a setback, the more likely
it is to be upheld in the courts. A provision for periodic review should
be included to analyze whether changing beach or bluff conditions warrant a
change in the setback requirements.

Density credits can be used in combination with a fixed setback line.
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Permission for higher than normal development density can be awarded to the
portion of the parcel behind the setback line, based on the development
disallowed in the setback area.

Related to the density credit idea are compensable setbacks, which
are especially useful when the imposition of fixed setbacks or access
dedication and clustering requirements could render a narrow shorefront
parcel undevelopable. The more generous schemes compensate landowners
for market value reductions caused by imposing setback requirements; others
only compensate for interference with ongoing uses. It should be remembered
that where adequate data indicates a hazard to life or property, reasonable
setbacks may be imposed constitutionally without compensation; however, for
reasons of fairness to property owners affected by the availability of
better hazard information and greater public willingness to utilize it,
authorities should consider compensable setbacks.

Dedication of lateral public access along the shoreline as a condition
of development approval is becoming an accepted coastal land use control
technique. Additional width for structural safety can then be added as
a hazard setback. Imposition of a public access condition is not appro
priate if it will unreasonably expose the public to injury or significantly
increase the natural hazard. For example, public access along the faces
and edges of severely eroding coastal bluffs must bo carefully controlled
or disallowed altogether.

Another alternative tofixed building setbacks is the planned unit
development (PUD), which can be used to cluster development on part of a
parcel, with the remainder devoted to open-space uses. PUD's can be used
for development along hazardous shorelines and bluffs only if the parcel
is large and extends far enough inland to permit clustering of structures
on the safe inland portions, with the undeveloped seaward portion serving
as a buffer or safety zone which reduces the risk of a hazard loss. Ad
ministration of a PUD ordinance does require adequately trained staff to
review and improve PUD development proposals.

Additional land use control techniques not heavily emphasized in past
efforts at natural hazards management include: traditional planning, zoning
and subdivision review processes; various types of beach, dune, sand, and
shore protection laws; erosion and sediment control laws; grading and slope
ordinances; special building codes for hazardous areas; substandard and
unsafe building abatement; statewide and regional land use controls based
on soils capability such as the Vermont Land Use and Development Law and
the Tahoe Regional Planning Agency; and development performance standards
based on sophisticated scientific investigation of local natural systems.

A more market-oriented approach would be to impose special fees or
assessments on development in hazardous areas. The fees collected could
be used for community hazard warning and protection activities. Special
assessment mechanisms to finance and construct shoreline protective devices
necessitated by bluff-top development could be required as a condition of
development approval in order to internalize some of the development's
costs, which might otherwise fall on the public.

Recorded Hazards Disclosure

Some may question the effectiveness of using the land title recording
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system for hazards disclosure. But one of the merits of recorded hazards
disclosure is that it does not rely solely on better informed investment
decisions by developers and lot purchasers, but also involves real estate
lenders and title companies in natural hazards management. To minimize
conflict with recording system practices, hazard information should be
included in traditionally recorded documents rather than in separate hazard
instruments. For subdivisions in hazardous areas, the ideal document for
hazard information is the recorded subdivision map which is in the chain
of title to all deeds to individual lots of condominiums within the sub
division.

Site-Specific Geologic Reports

Setbacks and their alternatives are not ordinarily absolute prohibitions
on development, but rather, they are intended to place structures on the
safer portions of land subject to natural hazards. In some hazardous areas,
however, site-specific investigation may be necessary to determine whether
any development on a given parcel of land, particularly small frontage lots,
would be reasonably safe. In Kopetzke v. County of San Mateo, a federal
district court ruled that a developer may be required to provide a regula
tory agency with a professionally prepared site-specific geologic report
which indicates that the proposed development would be safe, before the
agency gives its approval to the proposal.18

In the Kopetzke case, significant soil instability in the Moss Beach-
Seal Cove area of San Mateo County, California was discovered by the U.S.
Geological Survey and led the county to commission further geologic in
vestigation by an engineering consultant. Based on the consultant's
report, the county required applicants for building permits in the area
to provide a professional geologic soils report showing that the specific
building site was safe or could bo made safe.

The plaintiff landowners presented considerable evidence that the
effect of the county's action was to render their properties unmarketable
in a practical sense. The costs of obtaining the geologic report were
estimated to equal the value of the land; moreover, investing in the re
quired soils report did not guarantee issuance of a building permit.
Therefore, the plaintiffs claimed that the county in effect had taken their
property without just compensation.

The trial court upheld the soils report requirement as a valid exercise
of the state's police power. Based upon information that the soil in
stability in the area presented a danger to both life and property, the
court ruled that the county's actions were reasonably necessary and not
unduly oppressive. The opinion is probably the strongest juducial state
ment in support of geologic hazards regulation to date. Regulatory actions
based on credible scientific evidence of a hazard to life or property
will be upheld without compensation to affected property owners. The court
rejected any notion that it is unfair to saddle individual landowners with

the costs of determining the geologic stability of their property.

CONCLUSION

Responses to coastal natural hazards all too frequently begin only
after a disaster has occurred. Damaged parties sometimes sought redress
in the judicial system, but courts have been hesitant historically to impose
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liability for coastal hazard damage. Homebuyers were precluded from re
course against the seller by the doctrine of caveat emptor. Property
owners suffering damage from protective actions taken by their neighbors
often could not recover. Although property owners now have more protection,
regulatory schemes must be further developed to eliminate or minimize losses.

The 1976 amendments to the federal Coastal Zone Management Act (CZMA)
reflect increasing federal interest in coastal zone natural hazards. How
ever, most regulatory responses are and should be implemented at the state
and local level.

A comprehensive regulatory response should: (1) generate and dis
seminate information on coastal natural hazards; (2) avoid shoreline
protective devices for new development and review protective devices pro
posed for existing development for adverse effects on other private and
public lands; (3) prohibit development on land that is too hazardous to
develop; and (4) treat landowners prohibited from developing their pro
perty fairly.

Land use control techniques can be combined to achieve these purposes.
Hazard information can be generated and disseminated through site-specific
geologic reports required as a condition of development permission in
potentially hazardous areas. Shoreline protective devices can be avoided
by requiring new development to be set back a safe distance from the
shore. Land that is too hazardous to develop can be zoned accordingly and
the landowners awarded transferable development rights as compensation for
the development prohibition.
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Intergovernmental Coordination For
Coastal Zone Planning:

A Case Study

by Simeon M. Hook Ph.D.

INTRODUCTION

Hie importance of coastal zone planning and management was formally
recognized by the Federal government in 1972 by passage of the Coastal
Zone Management Act. The act seeks to Insure that any activities con
ducted by Federal agencies affecting the coastal zone be consistent
with approved state management programs. It also encourages the state
to prepare coastal zone management plans by authorizing Federal funds
for this purpose.

Prior to the passage of this act, responsibility for coastal zone
planning and management was largely a local matter with no clearly
defined national policy focus. While the act deals with coastal zone
decisions made by Federal and state authorities, any plans must of necessity
be coordinated with and be consistent with the plans and goals of the
region, county, town and municipality who have a planning responsibility
and ultimately the requirement for at least partial funding.

As with all planning activities specific projects In the coastal
zone require problem definition, project planning, Including analysis of
alternatives and Impacts, and project Implementation. Each of these steps
require an awareaess of and an accommodation to the Interaction between
political-administrative concerns, and technological-environmental considera
tions developed in a framework of economic reality. The complexity of this
interaction is underscored by the various levels of government participating
in project development, from those involved with local land use planning
and zoning, to those requiring environmental coordination and review.
In addition, the various levels of government do not necessarily share
the same immediate and long range goals nor do they necessarily always
agree on methods to implement the goals.

In order to illustrate some of the complexities and frustrations in
volved In coastal zone planning, it is the purpose of this paper to outline
the past history, present status and possible future course of action for
the planning of a beach erosion control and hurricane protection project
on the South Shore of Long Island, New York.

Chief, Environmental Analysis Branch, NYD, Corps of Engineers
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DESCRIPTION OF PROJECT

The project is located along 83 miles of the Atlantic Coast of Long
Island extending from Fire Island easterly to Montauk Point, New York.
About two-thirds of the project extends along the seaward edge of a low-
lying barrier island system which Is separated from Long Island by three
bays. The remaining one third of the project continues along the eastern
shoreline of Long Island.

The United States Army Corps of Engineers was authorized by the River
and Harbor Act of 1960 to participate In the protection of the barrier
island system between Fire Island Inlet and Montauk Point, New York from
hurricanes and erosion. The original project authorization provided for
widening beaches, raising and stabilizing dunes and construction of Interior
drainage structures and groins where necessary. While no specific borrow
sites were designated, the bays were considered to be the borrow sources.

ISSUES

The specific issues dealt with relate to the coordination process
and procedures followed by the Corps In formulating the project, and Che
problems and conflicts resulting therefrom. One of the major coordination
problems, generally, Is the large amount of time which elapses from the
beginning of pre-authorlzation feasibility studies to project authorization
to post-authorization updates and finally to project construction. Limited
funding for each segment of the project from study through construction
phases poses another problem. It Is not uncommon for ten to twenty years
to elapse between initial studies and project construction. The obvious
problem of such a time span is the changing requirements for and soph
istication of various socioeconomic, environmental and engineering studies,
as well as the proliferation of complex, time consuming administrative
and procedural requirements called for by Federal statute and embodied
In the regulations adopted by each Federal agency.

CORPS PLANNING AND FUNDING PROCEDURES

Corps of Engineers civil works projects are subject to a time con
suming and detailed planning process which provides for public Involvement
at every level. The survey or feasibility report prepared first, documents
the need and economic justification for the project. For projects where
study authorization occurred after the passage of the National Environmental
Policy Act (NEPA), an Environmental Impact Statement (EIS) Is prepared
concurrently with the survey report. These documents are then sent to
Congress for project authorization if they are economically justified
and environmentally acceptable. Congress may then authorize detailed
planning for the project after which the bill Is signed Into lawor vetoed
by the President. Funding for the project requires a separate congressional
authorization, and is not requested until the Corps has obtained local
cooperation assurances and is prepared to construct the entire project or
portions of it.

After a project is authorized, Phase I and Phase II General Design
Memoranda are prepared. The Phase I document is the equivalent of a post-
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authorization feasibility study where the preauthorlzation documents are
updated to reflect present conditions and circumstances. As previously
indicated, many years might have lapsed between these two documents.
For projects Initiated after NEPA, the EIS issued with the feasibility
study is reevaluated during GDM preparation, and revisions and supplements
are prepared as necessary. For projects authorized before NEPA, obviously
no EIS'b were written. The EIS process,In these cases, begins during the
GDM preparation. This was the case in the Fire Island Inlet to Montauk
Point beach erosion control and hurricane protection project.

Another required step before construction of a Corps project can begin
is the receipt by the Corps of assurances of local cooperation from the
responsible agency or agencies. This assurance is a guarantee by the agency,
usually Che State, that the local share of the project cost is available,
the necessary rights of way will be provided, and the local agency will
operate and maintain the project subsequent to its construction. Since,
in the case of the Fire Island project, the counties with jurisdiction
In the proposed project area share the local costs with the State, the
Corps of Engineers must negotiate with the counties as well as the State
in arriving at an acceptable solution to the problem. This coordination,
while independent of coordination among all other Interested Federal,
state, local and private groups, must eventually be consistent in phil
osophy with the environmental goals of these other agencies. This is
important In order to assure the acceptance of the project. If there
are any outstanding concerns of an environmental nature regarding the pro
ject, every effort must be made to resolve them before construction begins.

LOCAL PROTECTION HISTORY

Over the years New York State and local and private interests have
employed with varying degrees of success a variety of engineering measures
to protect the barrier islands and the structures on them along the south
shore of Long Island. These measures included artificial nourishment
to widen beaches and protect dunes, beach grass planting, sand fencing
and construction of groins, seawalls and revetments. In 1938 Che first
major effort to protect the barrier beach was initiated by Suffolk County
in response to the devastation of a hurricane that year. The work consisted
of creating and stabilizing dunes along a 14 mile reach. The structures
created were not properly maintained by the county and In 1944 the barrier
island was breached In several places.

In 1946 New York State began to undertake responsibility for protection
of Che barrier beaches by providing for cost sharing with local governments
on projects which reduce the Incidence of erosion along Long Island shores.
Under this program eleven groins were constructed and approximately 5,000,000
cubic yards of dune fill was placed within the area of the presently
authorized project. Also constructed under this program between 1952
and 1954 were four jetties for inlet stabilization at Moriches and
Shlnneconk Inlets. Municipalities which availed themselves of the cost
sharing with New York State were the Towns of Isllp, Brookhaven, South
ampton and Easthampton. The last activity under this program undertaken
in Che study area was the construction of two groins at Ocean Beach in 1971.
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FEDERAL PROTECTION HISTORY

Federal Involvement in shore protection work prior to 1946 was accom
plished by the WPA and was limited to providing funding for the 1938 dune
rehabilitation effort. Between 1946 and 1960 Federal protection work dealt
with che projecC for Fire Island Inlec wescerly Co Jones Inlet, and the
construction of specific projects for the protection of specified facilities
such as a 770 fooC long sCone seawall Co proCecC the bluff at Montauk
Point in frost of che U.S. Army and Coast Guard property. In addition,
all construction undertaken by che scace was subject to the regulatory
authority of che Corps of Engineers as outlined in section 10 of Che
River and Harbor Act of 1899. With the passage of the River and Harbor
Act of 1960 much of the responsibility for che planning and construction
of beach erosion control and hurricane protection measures on Long Island,
from Fire Island InleC Co Montauk Point, has been delegated Co the Army
Corps of Engineers. Local interests, however can still initiate control
measures, subject to che regulatory requirements of the Corps.

Until the passage of the River and Harbor Act of 1960 planning in Che
coastal zone study area was characCerized by piecemeal construction projects
designed Co deal wich inmedlace problem areas resulcing from hurricanes.
No systematic overall approach to managing the coastal zone was evident,
largely because no jurisdictional framework was able to accommodate the
fiscal, administrative and technical requirements for large scale coastal
planning. Since the problems of coastal erosion transcend geographic and
administrative boundaries, Che effectiveness of solutions Co discrete
problems did not necessarily lead to an effective way of dealing wich che
causes of Che problem.

In 1957 Che Chief of Engineers approved Che development of a combined
report covering a beach erosion conCrol sCudy from Fire Island Inlet Co
Montauk Point as well as a hurricane study of the some area. The beach
erosion control study was originally initiated by Che New York State
Department of Public Works in 1954 and approved by che Chief of Engineers
that same year. The hurricane study was first authorized in 1955. This
combined sCudy was completed in 1958 and was Che basis for Che authorization
of che projecC In 1960.

PROJECT PURPOSE

The purpose of the beach erosion control phase of the survey report
was Co determine che most practicable and economic method of restoring
adequate recreational and protective beaches and to provide continued
stability Co Che ocean shore. The hurricane protection phase of Che study
was Co develop an adequate plan of protection against tidal flooding
resulcing from hurricanes on Che barrier beach and on the south shore of
Long Island. The enCire sCudy dealc with che development of means to prevent
Che loss of human lives and damage to properties with consideration of the
economics of any proposed protection measures. Thus it is seen that the
original study as authorized by Congress was concerned primarily wich
the demonstration of engineering and economic feasibility. ICs purpose
was also Co recommend projects where it was in the Federal InCeresC Co do so.
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COORDINATION

In Che preparacion of che survey or feasibility report, the factors
considered pertinent to che problem at that time included climatology,
geoaorphology which consisted primarily of geology, physical characterlsclcs
and sources of littoral moCerlals, liccoral forces, scorms and shore his
tory. The report was coordinated with various Federal, state and local
governmental agencies and a series of public hearings were held.

The agencies with whom Che survey report was coordinated included
the UnlCed Scaces Public Health Service, the Uniced States Fish and Wild
life Service of the Department of the Interior, and the New York State
Department of Public Works. Dutting Che preparation of che study, coor
dination was also effected with the Long Island State Park Commission,
New York State Flood Control Commission, New York State Conservation
DepartmenC, Suffolk County, the affected towns and local organizations
and individuals.

In general, the plan presented in the survey document met with the
approval of Che Federal and aCace agencies. The United scaces Public
Health Service and che New York SCaCe Department of Health were satisfied
that Chore appeared Co be no problems of sanitary significance as a result
of the project. The United States Fish and Wildlife Service also indicated
approval of the plan, but had a number of recommendations on Che preser
vation and enhancement of fish and wildlife resources. These concerns
related to the preparation of base condition studies, careful selection
of borrow areas to avoid shellfish habitat, mitigation of lost waterfowl
habitat and che funding necessary to carry out the recomnended measures.
Studies Co address Chese concerns were undertaken in the 1960's and guided
the subsequent development of detailed plans for construction in che
Moriches Inlec Co Shinnecock Inlet reach.

Public hearings on the plan were held ac Babylon and WesChampton
Bench in December 1955,and apublic meecing in Rlverhead In April 1958,
ac which local towns, organizations and individuals made their views on
the project known. The overwhelming majority of speakers and statements
received by the District Engineer both prior and subsequent to the hearings
supported erosion control measures to protect the barrier beach from
hurricanes by dune restoration and groin construction.

Due to the extensive nature of che project, the desire of che county
for limited elements of the project at any particular time, and Che require
ments for local cooperation and funding prior to construction,it is unlikely
thac Che endre projecC would ever be constructed at one time. For these
reasons, as well as for political and geographical considerations, the
project has been divided into five reaches. This division facilitates
developing detailed construction schedules when the state and county
express their willingness and abiliCy Co cooperate. Since 1960, Suffolk
County represencacives have expressed varied opinions ranging from complete
opposition Co complete approval of the project.
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POST AUTHORIZATION FEDERAL CONSTRUCTION

In 1969, two groins were constructed at Georgica Pond in Easthampton
immediately east of the groins constructed by the state in 1960. In 1966
11 groins were constructed between Moriches and Shinnecock Inlets, at
Westhampton Beach. Four additional groins were constructed In 1970 ex
tending westward the initial field of 11 groins. Borrow material was
dredged from sites in Moriches Bay near the Intracoastal Waterway and
used to rebuild the beach and fill the compartments of the new four groin
field. Fill material was not placed in the initially constructed eleven
groin field due to local insistence for immediate protective measures ac
minimum cose. A General Design Memorandum for Che above work which was
prepared in 1963 and supplemented in 1969 was coordinated wich appropriate
governmental agencies prior to construction.

NEPA PROCESS

As described, the original project was authorized and portions of
it were constructed in full accordance with all regulations and coordin
ation procedures applicable at that time. With the passage of the National
Environmental Policy Act (NEPA) of 1969, came the requirement for a complete
environmental review in the form of a fully coordinated Environmental
Impact Statement (EIS). All subsequent work accomplished under the author
ized project would now be subject to environmental review as outlined
by NEPA and interpreted by the Council on Environmental Quality (CEQ).
In 1974 Che State of New York requested the Corps to undertake additional
work on the Westhampton Beach portion of the project. This work consisted
of the construction of six groins and the placement of dune and beach
fill along the shore westerly of the 15 groin field to be obtained from
a bay borrow source. A draft EIS for the entire previously authorized
project was then Initiated.

As a result of their desire for an expeditious completion of the vark
at Westhampton, the Barrier Beach Association (BBA), comprised of local
property owners, sued the Corps of Engineers Co complete this portion of
the project prior to the completion of the EIS for che encire projecC.
In a stipulation out of court, Che BBA and the Corps agreed that the
Corps would begin construction before completion of the overall EIS. In
complying with the stipulation, the New York District in accordance wich
Corps regulations prepared an assessment for the construction under con
sideration. The assessment recommended that an EIS be prepared for this
portion of the project before construction commenced.

In December 1974 a public meeting was held in Hauppauge New York,
for purpose of obtaining views of interested parties on the proposed work
In Westhampton. Following Che December meeting, non-Federal interests
requested Che Corps Co underCake planning for placement of dune and beach
fill in Che already constructed 15 groin field and along the shore westerly
of the groin field to the county park. This request also included provisions
for bypassing ' sand aC Moriches and Shinnecock Inlets and excluded any
further groin construction in Che area. Fill material for the work was
to be obtained from offshore sources.
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The District decided to incorporate the EIS for the work in Westhampton
into the comprehensive EIS for the entire project and that no work would
begin before che ccmplecion of Che NEPA process. SubsequenC to the decision
to prepare che EIS, local cooperation for the proposed construction of
5 groins and placement of dune and beach fill failed to materialize, a
fact which probably diffused local anger ac the Corps for not being in
compliance with the stipulation. The Corps, nevertheless continued with
the EIS preparation since this document would be necessary whenever local
cooperation for any portion of the project was secured.

The EIS was prepared by Tetra Tech Inc., a consulting firm based in
Pasadena, California. During che preparation of che documenc, TeCra Tech
meC wich numerous Federal, state, local and private agencies and organ
izations. Of particular concern to the Corps was coordination wich Che
National Park Service of the Department of the Interior. In 1964 Congress
passed legislation creating the Fire Island National Seashore. The act
provides for the Corps of Engineers, in its role to control shore erosion
or protect beaches or lands within the Fire Island National Seashore, to
develop plans which are mutually acceptable to the Secretaries of the
Army and Interior. While contact was made between the two agencies at the
working level, no formal high level policy meetings were held at that time.
Since the authorization of the overall project does not include authorization
for funding each segment, Design Memoranda for each reach are prepared
upon receipt of funds. It was anticipated that when funds for the Fire
Island to Moriches reach were authorized, high level coordination would be
effected with the National Park Service concerning policy and plan form
ulation.

The draft EIS contained procedures for amplifying and revising the
document should the necessity arise. Specifically, when individual borrow
sites are selected, where environmental effects are not sufficiently dis
cussed, or where design features or project purposes are modified sig
nificance subsequent to filing the EIS with CEQ, appropriate draft and
final supplements will be prepared and coordinated with all agencies,
groups and individuals on the projecC mailing list.

Since Che proposed protection measures specified in the authorization
were those which were economically justified for Chls projecC, ac the time
of che preparaclon of the draft EIS only a qualitative analysis of ocher
alternatives were made. Any detailed study of alternatives was to be
prepared for each reach as funds became available, after which appropriate
EIS supplements were to be prepared.

The completed Draft EIS was circulated Co all interested Federal,
state and local governmental agencies and private organizations and in
dividuals in March 1976. Comments received by the Corps of Engineers were
incorporated into the final EIS issued in January 1978. The EIS was not
finalized lsssedlately since as previously indicated, no local cooperation
was forthcoming from che counCy and state. Since no construction was
imminenc, Che expeditious completion of the EIS was no longer a priority
item.

47 Hook



The major concern of Chose Federal agencies having a role in Che
environmental review of Che EIS, related to the project formulation.
The EIS in this case was applied to a pre NEPA authorized project, and
consequently dealt with Che Impacts of an already authorized project.
No reformulation was Involved at this stage since such a study would have
required extensive engineering and environmental evaluation for which
nomoney was then available. Authorization of funds for such a reform
ulation would have to come from Congress. The EIS, however, Indicated
that the specifics for each reach, such as borrow area location, be dealt
wich in detail when funding for the reach was available. Nevertheless,
the comments submitted by the Fish and Wildlife Service of the Department
of the Interior, National Marine Fisheries Service of che Department of
Commerce, and the Environmental Protection Agency dealt with the lack of
specificity for the entire 83 mile project and with the prevailing concepts
of barrier beach migration allowing for the natural process to form the
shoreline. The concerns while legitimate in 1980, differed from those
of the Fish and Wildlife Service years before when the protection of the
fisheries resource was considered to be the critical element of the project.
The requests made by Che Federal agencies to treat the entire study area
as one system and to Incorporate Che philosophy embodied by the provisions
of the management plan for che Fire Island Nacional Seashore calling for
the maintenance of environmental values consistent with natural evol
utionary processes, appeared Co be in conflict with the Corps of Engineers'
mandate by Congress to provide for beach erosion control and hurricane
proCecClon on a reach by reach basis, Including the use of structural
methods where required.

In March 1978, the United States Department of the Interior, in
accordance with provisions outlined by the Council on Environmental Quality
referred the EIS to CEQ as unacceptable. They were supported by the
Department of Commerce and the Environmental Protection Agency. The
CEQ recommended that the Corps of Engineers reformulate Che entire project,
since in their opinion the Initial plan formulation did not address all
alternatives or adequately assess their Impacts. CEQ also recozmtended
that the entire study area be treated as one system.

SCOPING FOR PROJECT REFORMULATION

Subsequent to Che CEQ reconnendations, the Corps of Engineers initiated
a series of "scoping" meetings with Che inceresCed governmental agencies
to discuss areas of agreement and differences and to arrive at a scope
of work for the reformulation, acceptable to all concerned parties. These
first meetings took place in September 1978 and July 1979 and produced
scopes of work for the various portions of the reformulation study includ
ing geomorphic analysis, design reanalysis, fish and wildlife studies,
impact of man on the barrier island, water quality studies, aeolian studies
and studies of additional alternatives.

In October 1979, afeer the Federal agencies achieved a consensus
as to the required studies for Che reformulacion, the Corps of Engineers
and the agencies met with the New York State Department of Environmental
Conservation, the local cooperating agency for the project. A scoping
framework was Chen presented to the public in two scoping meetings In
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October 1979. All concerned Federal agencies were represented, as was
Che State of New York. An InCeragency committee was formally organized
in October 1979 with New York State also In attendance.' In November 1979
an analysis of public response to Che scoping meetings was made available
to all agencies concerned and later In that month a number of proposals
were forwarded Co Che Corps by New York SCaCe. These concerns were reviewed
by all Federal agencies in December 1979, after which che agencies prepared
posiclon papers. By January 1980 all papers were submitted to the New
York District Engineer and discussed at a meeting. Final scoping documents
were submitted to Governor Carey of New York State and the CEQ in May 1980.
Coordination and modification of the scope is a continuous process and
meetings are held periodically wich all agencies Involved.

Even chough Che CEQ recommended a reformulation of the entire project
from Fire Island Inlet to Montauk Point, chey also realized chac a critical
situation existed at Westhampton Beach and that a mutually acceptable
interim solution Co Che threat of serious erosion damage should be developed.
Several meetings were held wich represencacives of Che Departments of
Interior and Commerce and che Environmencal ProCectlon Agency, where concern
was expressed for the preservation of coastal ecosystems and for the pro
tection of Che Fire Island National Seashore. The Corps affirmed chese
concerns and agreed with Che agencies chac any interim action taken should
not preempt options available for consideration In the reformulated plan.
These concerns were sec forch in a coordinated letter of agreement adopCed
by the above mentioned agencies. An environmental analysis is presently
under preparation for this segment of work, in accordance with the scoping
decision arrived at by the interested agencies.

CONCLUSION

The coordination required ac Che various levels of projecC develop
ment Is complex and time consuming. Numerous meetings wich Interesced
groups and agencies are held as are public meetings where che public ac
large Is invited to participate in Che planning and decision-making process.
LeglClmate differences of opinion by che various public and private
participants in the process lead to Che long time spans required co neg
otiate a course of action acceptable co all parCles concerned. The
required coordination for Che reformulation began wich Che scoping process,
a concepc encouraged by CEQ in ics latesc regulation. The process of
scoping requires some sort of formal exchange of Ideas. In a project
as complex as Che one under sCudy, che best forum for this exchange was
considered to be meetings supplemented by confirming correspondence.

The difference of approach in identifying Issues and solving complex
problems is to a large degree a function of Che relationships each agency
has Co Che projecC. The scate, a cooperating agency In the Fire Island
project, Is generally of Che opinion Chac the studies required should not
be of a theoretical nature, but rather should be geared to providing che
planners withpractical information forplanning purposes andimpact evaluation.
Itsposition stems fromItsconcern that thestudies becompleted andCheproject
constructed ina reasonable period of timeto provide theneededprotection, as
wellas fromitsrequirement,at this time,to partially fund these studies.
The Federal agencies, on the other hand, whose function
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Is Co review projects from che standpoint of consistency with national
directives and policy generally have a much broader picture in mind relative
Co Che effort required to adequately assess alternatives and Impacts.

The time required for the scoping process is another factor of concern.
While all agencies were generally attuned to the requirements of scoping,
it is unreasonable to expect instant response Co all required inter
actions. Each agency, it must be kept in mind, has lcs own programs and
responsibilities, Che fulfillment of which accounts for Che bulk of che
time of their personnel. While there is Che responsibility for cooperating
In scoping with other Federal agencies, Che ongoing agency work inevitably
takes precedence. As such, If critical inputs from a cooperating agency
are not submitted in a timely fashion, Che lead Federal agency cannot always
adhere to lcs schedule of activities and may lose control over the time
and funding requirements established for Che prescribed studies.

There is no doubt that cooperation among all concerned Federal,
state, local and private organizations and agencies Is necessary for
effective project planning and implementation. Scoping appears to be
one method which Insures this cooperation and facilitates agency evaluation
of proposed actions in a conmon framework. While Che scoping process Is
noc without lcs problems, 1C does go a long way Co improve interagency
coordination and public participation, and Co promote Federal consistency
as well as consistency among all participants. In this manner it Is
hoped chat any serious conflicts would be resolved at an early stage
thereby precluding unnecessary delay when Che projecC Is in a more advanced
sCace of development. The full effectiveness of this procedure however,
can be evaluated only after it is shown that Indeed all significant issues
have been addressed and conseasus achieved ac Che earllesC stages of project
planning. Agency comment on che final preauchorizacion documents, includ
ing the EIS, will provide the means to make this evaluation.
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