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FEDERAL CONSISTENCY — FUTURE ISSUES

Susan Harvey

Introduction

The Coastal Zone Management Act, as amended, has been hailed as a unique
federal statute for several reasons. The keynote feature of the legis
lation is the centralization of land use planning at the state level.
A provision of the statute integral to the centralization is that of
"coordination and cooperation" — more commonly knovn as federal con
sistency. Consistency provisions have been, perhaps, the most conspicu
ous and controversial sections of the legislation. A large portion of
the literature written since enactment of the statute analyzes It ac
cording to traditional modes of federalism and the respective roles
assigned to federal, state, and local actors at various stages in the
planning and implementation processes. Federal consistency has been at
the focal point of this scrutiny since the authority channelled to the
state level appears to run contrary to traditional concepts of federal
supremacy.

The purpose of this paper is to examine the issues confronting consis
tency from the federal perspective, albeit of concern to state and local
governments. As a preface, background issues will be noted and general
observations will be offered.

It is timely to review the future of federal consistency. Coastal zone
management is in the Implementation phase for the majority of states.
Networking and activation of consistency procedures, at the state level,
will continue as a primary implementation effort. Second, it is likely
that state exercise of this authority will increase as development ac
tivities within or affecting the coastal zone Increase. Energy and port
development are likely to be the leading candidates here. Third, con
sistency exercise will continue to be one of the principal mechanisms,
from NOAA's perspective, for interaction with coastal states through
the remaining reauthorization period. This activity will include:
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(1) evaluation of plans to ensure state retention of federal approval;
(2) administrative determinations on whether federally-licensed and per
mitted activities affect a state's coastal zone; and (3) processing ap
peals of state determinations. As federal funding for coastal zone man
agement is phased down, consistency-related activities are likely to be
come a larger component of HOAA's CZM efforts.

Events Highlighting the Development of Federal Consistency •

A brief examination of the main issues and events which have character

ized federal consistency during the past decade may assist in assessing
future issues. From the outset, federal consistency was viewed as a
mechanism to encourage states to participate in the national program and
to ensure conformity with a state's coastal plan. Granting authority to
coastal states for centralized plan administration would be the basis of
the system; an extension of this authority to certain federal activities
affecting or directly affecting the coastal zone was a natural component
of the process. The federal level of government was not ignored in this
system, however. The procedures and standards contained in state plans
were to be approved at the federal level subject to inclusion of certain
national interest requirements. Continuing review of state plans was re
quired to ensure conformity with federal approval requirements.

The language enacted in the original 1972 statute provided consistency
standards for the following activity categories: (l) federal activities
directly affecting the coastal zone; (2) federal development projects
in the coastal zone; and (3) federal licenses, permits and financial
assistance for activities affecting the coastal zone (P.L. 92-583).
Although amendments extended consistency requirements to other federal
activities, the 1972 language was not altered in subsequent legislative
sessions. It Is interesting to note that legislation drafted in the
91st Congress would have required federal agencies to find their ac
tivities to be sound with the policies of an approved plan (H.R. 1U8U5,
1970). It may be wondered whether this term would have created greater
or lesser concern than the term consistent.

During 1976, amendments to the CZMA extended consistency requirements
to OCS exploration, development, and production plans (P.L. 9^-370).
Allowing state review of OCS plans would provide for conformance with
state coastal plans and, in particular, foster state participation in
the OCS program. The more stringent consistency test was also applied
at this point; federally-approved OCS plans were to be consistent with
state plans, rather than consistent to the maximum extent practicable
(P.L. 9U-370). To date, questions still are raised regarding the ab
sence of the term "lease" from the 1976 amendments as a category of
federal activity subject to review. Opinions differ as to whether its
omission renders federal leasing activity subject to the general review
test of 307(c)(1)—federal activities "directly affecting" the coastal
zone.

The passage of the 1978 amendments to the Outer Continental Shelf Lands
also raised a major question regarding the application of consistency to
OCS oil and gas activities. During debate over amendments to the OCSLA,
the issue became whether or not the consultation process afforded by
Section 19 of the new provisions preempted application of consistency
to pre-lease OCS activities (H. Rpt. 95-590, 1977). Different opinions
have been argued based on committee reports of the House Select Committee
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on the Outer Continental Shelf. In a sense, much of the current debate
centers not on the preemption question, but on the question of whether
the Section 19 consultation process is sufficient to afford meaningful
state participation in federal OCS leasing decisions.

In 1979, the federal Office of Coastal Zone Management reviewed the
formative years of CZM in its report, The First Five Years of CZM—An
Sf!^ ffT!* (N?AA« 1979)' * general, the report was optimistic
regarding the future implementation of consistency. During 1979 how
ever, the application of the directly affecting language to OCS pre-
™™! T^ ££i«s was brought to the forefront. The State of California
requested DOC mediation in response to DOI's refusal to prepare a con
sistency determination for Lease Sale #1.8 (KLutznick, 1980). Following
SJi^T8""^ Ration attempt, HOAA was requested to prepare a
definition of the term "directly affecting" to resolve the controversy.

During the period preceding the reauthorization of the Coastal Zone
Management Act, the Subcommittee on Oceanography conducted extensive
tof^J^fi?* ^"f^8 on the •««• «* Problems associated with
v£in?£r^ v f the 8tatute' *"*»** cognizant of the dispute
5^£ ""2 o W° CaUforala ^ «K. the authorizing committeesin the House and Senate decided against amending Section 307, with the
expectation that the term "directly affectlng^would be demea^y HOAA.
The developments listed in this review have spanned the period 1972-1981
The evolution of issues associated with consistency occurredIt til same'
time as the development and approval of coastal plans. To a large extent
SLeXJr1 r£86d J" ?he 9Uth "* 95th Congresses predated plan iZPlementation. Since Implementation remains in its early stages for
many states, consistency activity is still evolving.

Major Isaues During 1981

The application of consistency to OCS pre-lease activity remained the
major issue during the past year. Highlights included: (1) DOI's
f^w^ £.Jr??are a C0Mi8*«>cy determination for Lease Sale 53:
(2) the District Court ruling supporting the requirement of a con-
fin^Lfl!"11^1^ Callf- V' Watt' 1981>' ») WC-. rulLa^ng defining the term "directly affecting" 1981); and {•) DOC's recent sus-
ofa«„«i ^ ™£ "f"* Car°llna "•* ^ "quested D^lSSra^n#56 <££! "£«?? de£efln'rti°n «* several tracts offered in Lea^ Sa?e
SLt^^)M, l8/e<lUe8t *•• later ***"««» ^ce none of thetracts received bids. Coastal states have asserted that consistency
review is a state's right issue complementing the administration's view
of federalism, and that congressional intent has been ignored £ ?he ac-
level t2"L?blen Depar?B+eetS °f C<anBerM - Interior^ IftS federallevel, it has been argued that an effective state-federal partnership
™„?e f0U?d J? thC adVlSOry proc«88 established by the OcIlTo^ therequirements for post-lease consistency review of OCS explorationproduction and development plans. expj.oraxi.on,

The central issue, however, remains-at what stage in the planning
ISTth/ft*, ^ r**^' °re C0Mi8te^ determinations^cetsary?Both the state and federal levels agree that the concern regarding this
action IT"* on10cs Pre-lease activities but that tt eSs?inaddition, to several other categories of federal activity.
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Other events should be mentioned. The City of Gloucester requested DOC
secretarial review of Massachusetts' denial of consistency for on EPA
permit which would exempt the municipality from secondary wastewater
treatment requirements (Myers, 1980). This event marked the first time
that a local government requested secretarial review of a federal license
or permit. Two issues arose in connection with Alaska. The state ini
tially objected to a Corps Section 10 permit for private construction
of an offshore gravel pad; this objection was withdrawn following the
operator's submission of additional information (Jones, 1981). Second,
the Office of Coastal Zone Management objected to the state's proposal
to grant authority to make consistency determinations to several state
agencies. OCZM expressed the concern that impasse situations could
result from differing state opinions in instances where an activity
requires several state permits (HOAA, 1980).

Objections were raised by environmentalists to South Carolina's cer
tification of consistency for siting a refinery. Environmentalists
charged that the state determination was made without sufficient public
notice and that critical habitat areas would be endangered by the UoU
permit (HOAA, 198l). The State of Hawaii objected to the Western
Pacific Fishery Management Council's preparation of a fishery management
plan for previous coral; approval was to be contingent on incorporating
state standards for coral management in the plan (Yee, 1981). This
issue, of course, remains linked to the larger question of the extent
of the state's territorial sea.

Finally, issues arose regarding the application of consistency to OCS
activities post-lease. Maine raised the question of whether the dis
posal of drill muds associated with drilling operations on Georges
Bank affected the state's coastal zone. Although Maine subsequently
approved the exploration plan, this situation posed the question whether
an activity geographically removed could affect a state's coastal zone.

Several points can be made based on this review. The first and fore
most is that the most controversial issues have involved federal ac
tions on the outer continental shelf—either direct federal activities

or issuance of a license or permit. Other factors are illustrated,
however, which reveal the diversity of concern raised by consistency
issues. (1) The South Carolina energy facility siting situation
indicates that environmentalists do not necessarily support state
positions on consistency certification; (2) Gloucester's appeal to
Massachusetts' negative consistency finding reflects an economic con
cern similar to that expressed by the private sector in many instances;
(3) NCAA's interest in centralizing and expediting state consistency
review and certification is shared by the private sector; this has been
indicated by mutual concerns expressed regarding "regulatory reform" in
Alaska; and (U) Regional state views on consistency may differ. Rhode
Island, for example, raised no objections to the initial Georges Bank
exploration plans as did Massachusetts and Maine.

The issues associated with the application of consistency to pre-lease
OCS activity have tended to create the impression that consistency is
an environmental issue with which states 'and environmentalists will

align. The different departments of the federal government, in turn,
will support one of the two perspectives. The examples of the past
year, viewed overall, should indicate that the complexity of consistency
issues does not allow such a simplistic view.
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Future Issues

For purposes of clarity, two categories of future issues are proposed.
The first are substantive issues, i.e., the extent of state consistency
authority over federal activities within or seaward of the coastal zone.
The second category refers to programmatic and administrative concerns.

Substantive Concerns

Comments are currently being requested on the proposed rescission of the
"directly affecting" definition. The definition issued by DOC during
July reads as follows: "the term 'federal activity directly affecting
the coastal zone' means that the conduct of the federal activity itself
produces an identifiable physical alteration in the coastal zone or that
the federal activity initiates a chain of events reasonably certain to
result in such alteration without further required agency approval
(1981).

This rule would exclude federal pre-lease OCS activity from state con
sistency review with the exception of situations where a proposed notice
of sale requires a lessee to conduct certain activity within or directly
affecting the coastal zone prior to the approval of an exploration plan.

States' concerns, although primarily directed at the OCS exemption, ex
tend to other aspects of the "directly affecting" definition. These in
clude the possibility of excluding aesthetic, socio-economic and cumula
tive impacts of federal activities from review. Concerns have also been
expressed regarding the exemption of federal agencies' planning activities
for disposal of federal lands and development of adjacent federal lands.
The majority of states have argued that retention of the definition
would undermine future implementation of the CZMA. It has been stressed
that, by necessity, OCS oil and gas concerns would be addressed post-
lease resulting in piecemeal review and protracted litigation.

A second major issue related to OCS oil and gas development is the ex
tent of state consistency certification over exploration and develop
ment plans. Changes have been proposed to language authorizing DOC
override of state determinations in a bill currently pending before
the House Committee on the OCS/Panama Canal (H.R. U597, 1981). Current
statutory language allows for an override if the proposed activity is
"consistent with the objectives of the CZMA" or is "otherwise necessary
in the interest of national security (P.L. 96-U6U). The proposed lan
guage would allow secretarial override of state determinations if the
proposed activity is "necessary in the national interest" or "in the
interest of national security" (H.R. !»597, 1981). Questions may be
asked as to whether the new language, in particular the "national in
terest" test, provides more discretion for secretarial override.

Port development legislation will remain a priority to the Congress and
the Administration. Bills have been introduced in the House and Senate
which offer similar provisions for Corps designation of priority port
development projects, acceleration of the NEPA process, and initiation
of a "fast-track" permitting system. A Senate bill notes that the
navigation improvement projects authorized by the legislation are in the
"national interest for purposes .... of federal consistency provisions
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of the CZMA (S. 1389, 1981). Questions have been asked whether this
language would preclude the states from reviewing Corps' consistency
determinations for navigation improvement and dredge spoil disposal.

Consistency issues may also arise in connection with the federal licens
ing of OTEC vessels. The Ocean Thermal Energy Conversion Act authorizes
the Administrator of NOAA to issue licenses for the construction, loca
tion, ownership, and operation of OTEC facilities. Among the factors
which could preclude issuance of the license is the determination by
the "Governor of each adjacent coastal state with an approved CZM plan
in good standing .... that the application is inconsistent or inadequate
with respect to programs within his or her Jurisdiction (P.L. 96-320).
Since neither the legislation nor the implementing regulations include
on appeals process, it remains unclear if the state has an exclusive
veto power over a proposed application. If conflicts arise in this
area, HOAA may serve as a mediator between the state and applicant by
encouraging modifications to the license to meet state consistency
requirements.

The "significant improvements" provisions of the 1980 amendments have
prompted questions regarding state requirements for retention of a
federally-approved plan. The concern has been whether the amendments
require states to perform additional functions In order to maintain plan
approval and consistency authority. Draft regulations prepared by NOAA
clarify this issue. The proposed regulations indicate that failure to
conduct such improvements would be grounds to withhold assistance, but
not to nullify program approval or consistency authority.

A final substantive issue to consider is whether a system of "positive
consistency" should be initiated for federal licenses and permits,
assistance and OCS plans. This point was raised by several states and
private sector representatives during the I960 CZMA regional oversight
hearings. The basic argument is that a positive state finding of con
sistency should encourage a favorable federal response. Since consis
tency has been perceived primarily as a negative exercise, it might be
useful to consider a "positive system as a balancing approach."

Programmatic/administrative

The administration has indicated its intention to phase down federal
financial support to the states. The following comments are related
to how the level of federal financial assistance and state financial
resources may effect programmatic and administrative issues.

The initial issue concerns the minimum requirements for state retention
of a federally-approved plan. Two elements of this Bhould be mentioned.
The first is whether or not states would retain consistency authority
in the absence of federal financial assistance. Consistency authority
la linked to federal plan approval; however, federal evaluation of
state plans is necessary on a "continuing" basis to ensure conformance
with federal requirements (P.L. 96-1*61*). It appears that states will be
able to exercise consistency review throughout the remaining reauthoriza
tion period provided that performance appraisals are conducted. N0AA'a
responsibility will be to continue to conduct cost-effective evaluations
during this period. The second is the relationship between significant
improvement requirements and retention of a federally-approved plan, as
mentioned previously. Such a requirement for program performance would

350



be particularly difficult for states with decreased financial resources.
Again, it appears that states will not be required to conduct improve
ments as a condition of plan retention.

Another issue in this category relates to the procedures for state re
view of OCS plans. Legislation is being reviewed by the House Sub
committee on OCS/Panama Canal which would shorten the state review
period for OCS exploration plans and production and development plans
to a maximum of 60 and 120 days, respectively (H.R. 1*597, 1981). This
abbreviated time frame represents approximately a one-third to two-
thirds decrease in review time from the current maximum of six months.
A shortened review period could prove problematic if instituted to
gether with an accelerated OCS leasing schedule and reduced level of
federal financial assistance. Related to this issue, of course, 1b the
potential for a system of state revenue sharing of royalties from OCS
development.

Conclusion

The basic interest of states in exercising federal consistency is to
allow for uniform application of a comprehensive coastal plan. States'
actions, however, may vary on the application of consistency contingent
on the issue involved. Since federal consistency represents a unique
system of coordination between the state and federal levels of govern
ment, a certain degree of controversy can be expected. State consis
tency determinations may preclude activity in certain instances or re
quire modification to a proposed activity.

In designing the coastal zone management program, the Congress targeted
state government as the level best stilted to address coastal issues.
State authority to exercise federal consistency has remained an im
portant aspect of the program design since 1972. Issues may continue
to arise which bring aspects of consistency procedures or extent of
authority into question. Its exercise, however, remains essential to
program implementation at both the state and federal levels.
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THE IMPACT OF FEDERAL REGULATORY REFORM INITIATIVES

ON PUBLIC HEALTH SAFETY, AND ENVIRONMENTAL QUALITY

Francis X. Cameron

Over the past two decades. Congress has enacted a number of
statutes designed to correct a wide range of environmental
and social problems. This legislation has resulted in a
substantial Increase in the amount of control exercised over
the private sector by government regulation. Recently, the
expansion in federal regulation, and the Increased compliance
costs associated with these regulations, have been linked
with the poor condition of the U.S. economy. The argument
has been made that by not examining alternatives carefully
and weighing costs against benefits, federal regulations
have unnecessarily increased inflation, decreased productivity,
limited employment opportunities, and restrained growth in
real income. Consequently, "regulatory relief," primarily in
the form of a centralized review to ensure that regulations
are cost-effective and that the benefits generated outweigh
the costs, has become a fundamental element in the Reagan
Administration's economic recovery program.

Government Initiatives in this area began in prior Adminis
trations. The Idea that a regulatory agency perform some
type of analysis before taking action originated with the
National Environmental Policy Act of 1969 (NEPA), which
directed all Federal agencies to prepare an environmental
impact statement prior to taking any "major" actions. NEPA
was used as a model for the "inflation impact statements"
required under President Ford's Executive Order 11821 for
all major federal regulatory proposals issued by executive
branch agencies. "Regulatory analyses," which evaluated
the broader economic consequences of regulatory alternatives,
replaced the inflation impact statements under President
Carter's Executive Order 12044. Most recently, "regulatory
impact analyses," have been required of executive branch
agencies under President Reagan's Executive Order 12291.
Although, the intent of the Reagan Executive Order is
similar to past regulatory reform efforts, there are
Important differences in the type of analysis required,
the use of the analysis in the agency decision-making process
and in the review process established to Implement the
Executive Order. The President has also established a
Cabinet-level Task Force on Regulatory Relief to oversee the
Administration's regulatory relief program and to make
recommendations for the reform of specific areas of the
government's major regulatory programs. Implementation of
the Reagan Executive Order, as well as other parts of the
Administration's regulatory relief program, is the respon
sibility of the Office of Information and Regulatory Affairs
within the Office of Management and Budget (0MB) Congress,
and the Courts, are also involved in "Regulatory Reform."
Congress is presently considering legislation that would
establish regulatory analysis requirements for federal
agency actions, and several recent judicial opinions most
notably the Supreme Ccurt's decision in American Textile
Manufacturers Institute v. Donovan, have addressed the
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issue of whether a Federal agency must perform a benefit-cost
analysis on a proposed regulatory decision under their
particular enabling statute.

Executive Branch efforts in the regulatory reform area have
primarily centered on Reagan Executive Order 12291 "Federal
Regulation." This Order is applicable to all Executive
Branch agency actions, and while it does exempt Independent
agencies such as the Nuclear Regulatory Commission from Its
coverage, the Independents have been asked to voluntarily
comply with its provisions. It is useful to analyse the
substantive requirements. The process provisions require
an agency to prepare a "regulatory impact analysis" (RIA)
for all proposed "major" rules. "Major" is defined broadly,
as rules that may have an annual Impact on the economy
greater than $100 million, or result in a major increase
in costs or prices for consumers, individual industries.
Federal, State, or local government agencies, or geographic
regions. The definition also includes any rule that may
cause significant adverse effects on competition, employment,
investment, productivity, or innovation. 0MB, not the
proposing agency, makes the decision on what constitutes
a major rule. As of December 28, 1981, 0MB had designated
40 of the approximately 2800 regulations that have been
received for review, as major. All major rules must be
the subject of a "regulatory Impact analysis." This
analysis must document the potential costs and benefits
of a rule, who is likely to receive these benefits or
costs, and whether the rule will result in potential net
benefits. Although, the emphasis Is on the quantification
of costs and benefits, the order recognizes that this often
cannot be done with any degree of precision, and allows for
an explicit description of all costs and benefits that
cannot be quantified. The agency must also describe alter
native regulatory approaches that could achieve substantially
the same regulatory goal at less coat, and provide an
explanation of why such an alternative was rejected. The
RIA'8 must be submitted to the Office of Management and
Budget for review and 0MB can prevent an agency from
publishing a proposed or final rule until the agency has
responded to 0MB comments on costs and benefits of the rule.
The Executive Order does provide an exemption from its
provisions for emergency situations, and for situations
where the provisions cannot be met because of deadlines
Imposed by statute or judicial decision.

The substantive requirements of the Order would require the
agency to use the conclusions of the regulatory impact
analysis In making their final decision. An agency may not
regulate unless it can demonstrate that the potential
benefits to society outweigh the potential costs. If the
agency does proceed with a regulation it must choose the
objectives that maximize net benefits to society, and must
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choose the alternative that Imposes the least net cost to
society for any given regulatory objective. However, these
substantive requirements apply only to "the extent permitted
by law." The Order can't be used to direct an agency to
implement a policy in a manner that contradicts its
statutory directive. Some enabling legislation prohibits
or limits the use of cost-benefit analysis in agency decision
making, while other legislation expressly requires it.
Unfortunately there is a large gray area where the statute
is silent on the use of cost-benefit analysis, and only
requires that agencies be "reasonable" in pursuing their
statutory goal. Therefore, it could be argued that the
substantive provision of the Order would apply to any rules
promulgated under these somewhat ambiguous statutory
directives.

The recent Supreme Court decision In American Textile
Manufacturers v. Donovan reaffirmed the importance of the
statutory mandate for the use of cost-benefit analysis in
reaching a regulatory decision. The Labor Department
standards, promulgated under the Occupational Safety and
Health Act (OSHA), to protect textile workers from cotton
dust exposure, were challenged by the textile industry on
the basis that OSHA required the use of cost-benefit analysis.
The Supreme Court, in upholding the standards, found that
Congress had already balanced the costs and benefits
when OSHA was enacted, and chose to make the benefits to
worker health and overriding consideration. The statutory
language, which required OSHA to protect worker health "to
the extent feasible," did not require cost-benefit analysis,
but only required that the proposed regulation be
technologically feasible, and within the economic capacity
of the industry. Unless cost-benefit is clearly required
by a statute, the Court would be reluctant to infer such a
requirement. However, this guidance is not as clear as it
may seem, since the Court went on to explain that the use
of the word "reasonable" in a statutory objective could
imply a requirement for cost-benefit. Therefore, a large
area of uncertainty will exist in regard to the application
of the substantive elements of the Executive Order. This
uncertainty will not be clarified by either the major
pending bills on regulatory reform; S-1080, "The Regulatory
Reform Act," or HR 746, "The Regulatory Procedures Act."
The Senate bill, for example, requires the regulatory
analysis to include an explanation of how the identified
benefits are likely to justify the identified costs, and of
why the proposed rule is likely to substantially achieve
the rulemaking objectives in a more cost-effective manner
than the alternatives to the proposed rule. However, this
Justification is not required where "the enabling statute
pursuant to which the agency is acting directs otherwise."
In addition, the required "explanation" under the proposed
legislation seems to atop short of the Executive Order's
mandate, to not only explain, but to follow, the most
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cost-effective alternative. Whether the practical applica
tion of the statute would have the same effect remains to be
seen.

Both the House and Senate bill contain provisions similar
to those contained in the Executive Order. Agencies would
be required to prepare a "regulatory analysis" for all
"major" rules. The proposed legislation would require all
agencies, including Independent regulatory commissions, to
prepare these regulatory analyses. However, the legislation
would exempt independent agencies from OMB review of their
regulatory analyses. The Senate bill has been reported out
of both the Senate Judiciary, and Government Affairs
Committee and is ready for floor action. Action on the
House bill has been slower, although the regulatory reform
subcommittee of House Jucidlary Committee has reported a
marked-up bill to the full committee. The major outstanding
issues for debate in the Congress are the provision of a
legislative veto over agency rules, whether OMB must disclose
any information relating to the regulatory analysis, and
the so-called "Bumpers amendment" that would remove the
traditional judicial deference that Is given to agency
rulemaking. The Congress has already enacted two specific
statutes in the regulatory reform area, the Regulatory
Flexibility Act and the Paperwork Reduction Act. The
Regulatory Flexibility Act requires all agencies to prepare
a "regular flexibility analysis" for all proposed rules
that would have a significant economic impact on a substantial
number of small entities (businesses and government
jurisdictions). The analysis must identify the economic
burdens that would be placed on small entitles by the
proposed rule, and any alternatives which could accomplish
the statutory objective while minimizing the economic
Impact on small entitles. The Paperwork Reduction Act
requires all agencies to obtain a clearance from OMB for
any Information collection activity (license applications,
recordkeeping, and reporting reqiurements) that affects ten
or more persons. The agency must justify the necessity and
practical utility of the reqlurement, identify the time
burden placed on those parties subject to the requirement,
and the cost to the Federal government.

The proposed legislation, aa well as the Executive Order,
would require a reevaluation of existing rules through the
regulatory analysis criteria. Implementation of this
requirement under the Executive Order is being performed by
the President's Task Force on Regulatory Relief chaired by
the Vice-President. The Task Force has Identified some 100
rules for review, including important environmental and
natural resources regulations such as those related to the
Endangered Species Act, the Fish and Wildlife Coordination
Act, the Corps of Engineers Section 404 permit regulations
and the Fishery Management Plan's promulgated under the
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Hagnuson Fisheries Conservation and Management Act. The
Task Force rationale for reviewing Fishery Management Plans
was that although these rules have been successful in
sustaining the fisheries, in many cases they require
inefficient and wasteful fishery methods.

A number of preliminary observations can be made on the
impact of Executive Order 12291 on agency rulemaking in
the environmental and natural resources area.

To the extent that the Order promotes the use of analytical
methods to organize information on alternative courses of
action, and identifies the socioeconomic and institutional

tradeoffs involved in a particular rulemaking, the agency
decision-making process will be strengthened. This should
reinforce the already existing trend toward the use of more
open rulemaking procedures such as advance notices of
proposed rulemaking, In which the affected interests are
Involved early in the decision-making process. Secondly,
submission of all rules to OMB for review to determine

whether they are "major" will obviously delay the issuance
of new regulations. NOAA has requested an exemption from
the coverage of the Order for all in-season changes to
Fishery Management Plans, in order to avoid a complete
breakdown of the management system because of the potential
delays resulting from OMB review. Although the Order gives
OMB no direct authority over the substance of agency rules,
by designating a large number of agency rules as "major"
and thereby requiring a regulatory Impact analysis, OMB
could force the expenditure of scarce agency resources.
This, in combination with the delay, could have an impact
on the substance of agency policy. Thirdly, in those cases
where the agency could not show that the benefits exceeded
the costs, and where there is no statutory directive that
would prevent the use of cost-benefit analysis in the
agency decision-making process, no regulation could be
forthcoming. This illustrates the Importance of how the
objective of the enabling legislation is interpreted. A
good example of this type of situation is the suspension of
the proposed NOAA regulations to prohibit hydrocarbon
development within the Channel Islands, and Point Reyes-
Farallon Islands marine sanctuaries. The rationale for the
suspension was the OMB request that NOAA prepare a
regulatory impact analysis on the proposed regulations.
In addition to the delay, from preparation of the analysis,
the suspension of the regulations raised the issue of
whether enabling legislation, the Marine-Protection, Research,
and Sanctuaries Act,' would prohibit the'-use of cost-benefit
analysis in promulgating regulations- to implement the
sanctuary designation. The Act does.not explicitly refer
to economic costs, but does require the Sectetary of Commerce
to issue "reasonable" regulations to implement the
designation. Under the language in the American Textile
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Manufacturers case, a statutory objective of "reasonableness"
could require the use of cost-benefit analysis in agency
decision-making. The legislative history of the Marine
Sanctuaries Act indicates that economic costs must be

considered in the decision to designate the sanctuary, but
it is unclear whether they also must be considered in the
implementation of the designation. Although the State of
California and several environmental groups are considering
judicial action to end the suspension of the regulations,
the issue of whether the Marine Sanctuaries Act would allow

the use of cost-benefit analysis, may never be resolved In
a formal sense. It does, however, indicate the potential
problems raised by the substantive requirements by the
Executive Order.

Another illustration of the importance of the enabling
legislation in determining to what extent the Executive
Order, as the pending legislation, could require an agency
to use cost-benefit analysis in their decision-making, can
be found in the regulation of nuclear power by the Nuclear
Regulatory Commission. Section 2 of the Executive Order
recognizes that an agency statutory mandate, such as that
of the NRC, should be the primary or overriding factor in
any determination of whether the potential benefits to
society from a proposed rule will outweigh the potential
costs. The Atomic Energy Act of 1954, as amended, can be
viewed as placing limitations on the NRC's use of cost-
benefit balancing In reaching a regulatory decision. Under
the Atomic Energy Act, and the Energy Reorganization Act of
1974, the Commission'8 regulatory objectives are essentially
limited to protecting the public health and safety, and the
common defense and security. These arc the primary decision
making considerations and the statutory language does not
require cost-benefit balancing. However, some balancing of
safety against competing considerations, including economic
factors, may be appropriate, provided that the protection
of the public health and safety is the paramount consideration.
Therefore, even if the Executive Order was applicable to
independent agencies such as the Commission, the Commission's
enabling legislation would mitigate against application of
substantive provisions of the Order. Vice-President Bush
has requested that the Commission voluntarily comply with
Executive Order 12291. In response, the Commission has
indicated their support for the objectives of the Order and
is now investigating how existing commission procedures
could be changed to more fully accommodate the Order,
consistent with the Commission's mandate under the Atomic
Energy Act and its status as an independent agency. Existing
Commission procedures for analysing the impacts of a rule,
the "value-impact guidelines," are designed to Improve the
decision-making process by developing adequate Information
on the need for, and consequences of, a proposed regulatory
action, and by Identifying the most cost-effective method for
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achieving a particular safety objective. In addition, the
Commission reviews and reevaluates existing rules through
the Periodic and Systematic Review of the Regulations.
Recently a Deputy Executive Director for Regional Operations
and Generic Requirements, and a Committee to Review Generic!
Requirements (CRGR) were established within the Commission
to provide a centralized review of all proposed safety
requirements to determine if they will make a significant
and effective contribution to public health and safety,
and make the optimal use of licensee and NRC resources.

While most independent agencies do have internal procedures
established for measuring the costs and benefits of a
proposed rule, the Executive Order and the pending legisla
tion will have the effect of Initiating changes to strengthen
these procedures.

Although it is too early to assess the full Impact of
Executive Order 12291 on agency rulemaking, the following
preliminary conclusions can be reached:

1. The Order could stimulate improved Internal agency
management procedures. However, agency analytical
skills will need to be strengthened in order to
implement these new procedures. This will be difficult
within the ever decreasing budgets of the agencies,
particularly if the "regulatory analysis" staff resources
are among the first to be affected by new budget cuts.

2. Implementation of the Order will add delay to the
agency regulatory process.

3. OMB could use their broad power under the Order to
influence substantive agency policy by designating
rules as major and thereby requiring the preparation
of regulatory impact analysis. This could divert
large amounts of agency resources and time.

4. The Order provides an important opportunity for those
parties affected by agency rules to influence
regulatory policy by submitting good cost-benefit
information.

5. The regulatory impact analysis, as part of the agency
rulemaking file, will limit the discretion of agency
decision-makers.

6. It will be important for OMB to evaluate whether the
Order has achieved its objective of reducing the
burden of regulation, rather than Just adding another
layer of bureaucracy to the regulatory process.
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7. Environmental policies will have to be formulated in
the most cost-effective manner possible in order for
those policies to receive the priority that have been
given in the past decade.
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NEW MODELS FOR STATE-FEDERAL COOPERATION
IN THE FISHERY CONSERVATION ZONE

Eldon V.C. Greenberg

ttiile it is something of a cliche to note that the Nation is now
at a "watershed" in the continuing process of defining proper
regulatory roles for the states and the federal government, it is
difficult to find another, more appropriate term bo describe the
current situation in ocean fisheries management. Five years ago,
the passage of the Fishery Conservation and Management Act of 1976
(the "Magnuson Act"), J/ announced a major federal role in manage
ment of ocean fisheries. "Comprehensive" and "exclusive" federal
management responsibilities in the United States' newly esta
blished 200 mile Pishery Conservation Zone (the "FCZ") were the
catchwords. Today, however, terms such as "deregulation" and
"cooperative federalism" are in much greater currency. And,
regulatory reform efforts, such as Executive Order 12291, 2/ the

V Pub. L. No. 94-265, 16 U.S.C. §1801 et seg., enacted April
13, 1976. The official title of the Act was changed to the
"Magnuson Fishery Conservation and Management Act" in 1980. See
Pub. L. No. 96-561, §238 (December 22, 1980).

2/ 46 Fed. Reg. 13193 (February 19, 1981).

Partner, Tuttle & Taylor, Washington, DC; formerly General
Counsel, National Oceanic & Atmospheric Administration,U.S.
Dept. of Commerce, 1978-1981.
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Flexibility Act (the "RFA"),3/ and the Paperwork Reduction Act
(the "PPA")4/ appear targeted, at least in principle, precisely
to afford relief fron "burdensome" regulatory and recordkeeping
requirements to small businessmen such as most U.S.
fishermen.5/

Regulatory reform efforts have provided a new perspective on the
Magnuson Act. Rather than looking at the Magnuson Act in terms of
what it says must be done, the federal government is rather look
ing at what need not be done and exploring ways to reduce the bur
dens of this fledgling regulatory program. As a consequence,
there are expanded opportunitites not only for industry self-
regulation, but also for fisheries management by the states, often
in cooperation with the federal government, where such a manage
ment approach appears a less burdensome alternative.

The National Oceanic and Atmospheric Administration ("NCAA"),
which has been delegated primary responsibility within the
Commerce Department for implementing the Magnuson Act,6/ acting
through the National Marine Fisheries Service ("NMFS"), is
currently in the process of revising its so-called National
Standard Guidelines.7/ This revision should <3o much to clarify
the proper allocation of responsibility between the states and the
federal government in the management of ocean fisheries. One
suspects, in this era of regulatory reform, that the final
guidelines will allow for declining to assert federal management
authority, or for developing only partial federal regulation, in a
number of fisheries. They may also spell out some principles
which would allow the federal government to defer to the exercise
of state management responsibility in particular circumstances.
In fact, there may be many instances in the future where states
with a strong interest in certain fisheries will not be limited
just to participation in Regional Fishery Management Councils, but
may well be able to play a direct and lead role in the fisheries
management process in the FCZ.

3/ 5 U.S.C. §601 et seg.

4/ 44 U.S.C. §3501 et seg.

5/ Approximately "Ninety percent of U.S. fishing vessels are
independent operations and employ fewer than five persons."
Curlin, U.S. Ocean Policy in the 1970's: Status and Issues, Part
III at 2 (U.S. G.P.O. 1978).

6/ See DOO 25-SA sec. 3.01cc (May, 1981); NOAA Directives
Manual OS^O (April, 1978).

7/ See 45 Fed. Reg. 8686 (February 8, 1980). Current
guidelines, published in 1977, are codified at 50 C.P.R. Part 602.
They are intended to provide a useful interpretation of the
standards for fisheries management set forth in Section 301 of the
Act, 16 U.S.C. S1851(a)(l)-(7).
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I should emphasize that I do not see federal deregulation as sim
ply a short-hard for laisser faire government and the unreflective
removal of all constraints on the fishing industry. If there is a
need for conservation and management in a particular fishery, but
administrative, political or budgetary constraints would make
effective state management impractical or impossible, the federal
government obviously should not in the name of "deregulation"
attempt to pass the management burden to the states. Rather,
sensible allocations of responsibility need to be worked out.
Where states can effectively manage fisheries in need of conserva
tion and management — and one can develop criteria, such as the
predominance of a fishery in state waters, or the existence of
adequate state regulatory and enforcement mechanisms, to determine
whether that capability exists — then there is every reason,
subject to some federal oversight, to let the states pursue their
own management initiatives. By contrast, where state management
is unlikely to work, for example, where harvesters from several
states, with different interests, are engaged in the fishery and
contentious questions of allocation among them often arise, then
federal management may be essential.

Across the spectrum of management responsibility, there are a num
ber of possible models, short of complete non-involvement by the
federal government, for cooperative state/federal initiatives
under which states may exercise varying degrees of control — all
greater than through the conventional fisheries management process
under the Magnuson Act. Over the past year there have been inten
sive efforts to examine such models in one particular fishery,
that for king crab off Alaska. While the king crab experience is
not perfect — various management alternatives discussed for this
fishery have been highly controversial, and there are strongly
held opposing views within the industry and the government as to
what a proper approach to management should be — I think that an
analysis of the alternatives vhich have been under consideration
in this concrete context will yield scene useful insights into the
viability of possible schemes for cooperative federalism in the
FCZ.

The king crab fishery off the coast of Alaska involves a sedentary
resource, largely off the shores of one state, which spends a
major part of its life cycle within the state's territorial
waters.8/ The state of Alaska has exercised management author
ity since 1959, with the Alaskan Board of Fisheries promulgating
regulations which have been implemented by the Alaskan Department

8/ The fishery is also one of high value. In 1980, over 185
million pounds were landed, valued at $168.7 million to the
fishermen — a record yield. See NOAA/NMFS, Fisheries of the
United States, 1980 ix (April T5Bl).
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of Fish and Game.9/ At the same time, crabbers from the state
of Washington have participated in the fishery, and have often
complained that Alaskan regulations have been designed to benefit
Alaskan citizens and exclude Washington citizens.JO/ Most of
the crabbers have fished in Alaska territorial waters and landed
their catch in Alaskan ports and been subject to state "licensing"
or "registration."11/ A small but growing number of catcher/
processor vessels from Washington now also participate in the
fishery. These vessels, to the extent they process at sea and do
not operate in Alaska territorial waters or land in Alaska, are
not subject to "licensing" or "registration" in the state.

The North Pacific Fishery Management Council has been grappling
for several years with the king crab problem. Essentially, the
Council has considered four options:

(a) Preparation under Section 303 of the Magnuson Act of a Fishery
Management Plan ("FMP") in the ordinary course;

(b) Preparation of a "framework FMP," without implementing regula
tions;

(c) Preparation of a framework FMP, with implementing
authority delegated to Alaska; and

(d) Preparation of a "joint policy statement" with state manage
ment authorities, allowing continuing state management of the
fishery.

With the exception of the first option, which needs no discussion,
all the other three alternatives, although they raise some not
insignificant policy and statutory questions, may provide useful
models for allocating state and federal responsibilities in parti-

9/ For a detailed discussion of the nature of the fishery and
the extent of state management, see State v. Bundrant, 546 P.2d
530 (Alas.), reh. denied, 547 P.2d~839 (Alas.), appeal dismissed
sub new. Uri v. Alaska, 429 U.S. 806 (1976); and F/v American
Eagle v. Alaska, 620 P".2d 657 (Alas. 1980).

10/See Hjelle v. Brook3, 377 F. Supp. 430 (D. Alaska 1974);
State v. Bundrant, supra, note 9; F/V American Eagle v. Alaska,
supra, note 9.

V\/ See AS 16.05 475; 5 AAC 39.120(a)(2)(A).
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cular fisheries.12/

The first alternative — a framework FMP without implementing reg
ulation — would create a composite of federal and state author
ity. The framework FMP would articulate general standards and
principles for management of the fishery. No federal regulations,
however, would be promulgated to implement these standards and
principles. Rather, state management would continue as long as it
was consistent with the framework FMP. Presumably, the Council
would exercise some oversight responsibility with respect to state
regulation to ensure continuing consistency. If at any time the
state deviated fron approved management principles and standards,
the federal government would retain the authority to take over
regulation of the fishery.

The alternative plainly has the advantage of allowing continued
state regulation, thereby avoiding any bureaucratic overlap and
redundancy, while at the same time ensuring that state management
is in accordance with general principles mandated by the Magnuson
Act. Nonetheless, there is a serious legal obstacle to proceeding
in this manner. Section 305(c) of the Magnuson Act provides, in
part:

"The Secretary shall promulgate regulations to
implement any fishery management plan or any
amendment to any such plan ... (2) if he finds
that the plan or amendment is consistent with the
national standards, the other provisions of this
Act, and other applicable law."13/

Section 305(c) is a nondiscretionary provision requiring the adop
tion of implementing regulations. Thus the option of a FMP with
no regulation at all does not appear viable. It is conceivable,
nonetheless, that a FMP could be framed in such a way so that the
mandatory federal implementing regulations would be of a de
minimis nature.

The second alternative — adoption of a framework FMP, with imple
menting authority delegated by federal regulation to state agen
cies — also involves mixed state-federal management, with the
federal government establishing general goals and standards, but
the actual regulation being developed and enforced by the states.
Substantively, this is not significantly different frcm the first

12/ A fifth possible option, not considered by the Council,
mightnave involved post hoc adoption of state regulations in all
their detail as federal, leaving implementation and enforcement to
the state, subject to continued monitoring by the Council. This
sort of approach has been proposed in other resource management
programs, such as the marine sanctuary program underTitle III of
the Marine Protection, Research and Sanctuaries Act of 1972, 16
U.S.C. §§1431-1434. See NOAA, Draft Environmental Impact State
ment on St. Thomas National Marine Sanctuary (April 1981).

\y 16 U.S.C. 51855(c).
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alternative. Yet the formal delegation of authority raises poten
tial legal complications.

Delegation by a federal agency to a state agency of management
authority created under a federal statute is relatively unusual.
Nonetheless, absent an express or implied limitation, agencies
generally are considered to have broad authority to delegate
functions.J4/ This authority encompasses delegation to entities
outside the agency.JS/ While there may be particular statutory
schemes under which~the purpose of Congress can only properly be
achieved if a designated federal official takes the action
specified by law,_16/ where a delegation is consistent with the
purpose and intent of Congress, and when there is adequate
guidance or supervision over the entity to which authority is
delegated, there is no insuperable barrier to such an
approach.J7/ Obviously, whether a delegation from a federal
agency to a state agency will be upheld depends upon the statutory
scheme. In the case of the Magnuson Act, where Congress clearly
had in mind a cooperative state-federal effort, there would seem
to be strong arguments favoring the reasonableness of delegation,
as long as that delegation is subject to appropriate

14/ See, e.g., Fleming v. Mohawk Co., 331 U.S. Ill (1947);
RasulTs vTweinberger, 502 P.2d 1006 (7th Cir. 1974); Tabor v.
Joint Bel, for Enrollment of Actuaries, 566 P.2d 705 (D.C. Cir.
I977n

}5/ See, e.g.. United States v. Matherson, 367 P. Supp. 779
(E.D.N.Y.~l573); Tabor v. Joint Bd. for Enrollment of Actuaries,
566 F.2d 705 (D.C. Cir. 1977); see also. United Black Fund, Inc.
v. Hampton, 352 F. Supp. 898 (D.D.C. 19727T

16/ A number of courts held, for example, prior to amendment
of the law permitting such practice under certain circumstances,
that it was unlawful for a responsible federal official to dele
gate responsibility to a state agency to prepare an environmental
impact statement under the National Environmental Policy Act of
1969, 42 U.S.C. §4321 et seg. ("NEPA"). See Greene Ctv. Planning
Bd. v. FPC, 455 F.2d 4T?lM Cir.), cert.~denled, 409 U.S. 849
(1972); Steubing v. Brinegar, 511 F.2d 480 (2d Cir. 1975); Swain
v. Brinegar, 5l7 F.2d 766 (7th Cir. 1975).

17/ Thus, for example, in United States v. Matherson, 367 F.
Supp.779 (E.D.N.Y. 1973), the court upheld National Park Service
regulations which provided that permits for use of vehicles on a
National Seashore would be issued only to holders of permits for
similar purposes issued by adjacent municipalities. Similarly, in
Tabor v. Joint Bd. for Enrollment of Actuaries, 566 F.2d 705

(footnote continues on next page)
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constraints.18/

The foregoing analysis suggests that the Council could develop a
FMP which could be implemented by a single enabling regulation of
the Secretary of Commerce generally providing for the state of
Alaska to develop detailed management measures.19/ However,
certain safeguards may be required in this process to ensure sub
stantive consistency and procedural fairness, thereby bolstering

(D.C. Cir. 1977), the court upheld delegation by a federal board
under §3042 of the Employment Retirement Income Security Act of
1974, 29 U.S.C. §1242, of the tasks of certifying actuaries to a
private professional association, seemingly content with the
knowledge that the Board still exercised substantial supervision
over the certification process. Finally, in United Black Fund,
Inc. v. Hampton. 352 F. Supp. 898 (D.D.C. 1972), the court upheld
a delegation by the Civil Service Commission to a private group,
noting that "subdelegations by federal agencies to private parties
are not invalid when the federal agency or official retains final
reviewing authority . . . ." 352 F. Supp. at 904.

18/While the Act reflects a Congressional decision that
fisheries be managed under articulated national standards applied
on a regional basis, it also favors responsiveness to state needs
and drawing "upon state. . . capabilities in carrying out. . .
administration, management and enforcement. . .", §2(c)(3), 16
U.S.C. 51801(c)(3), and, as long as the Secretary of Commerce can
assure himself that state regulatory measures are consistent with
the FMP, national standards, and other applicable law, it is hard
to see why the Secretary's power to delegate should be
restricted.

,19/ This regulation fulfills the requirement of §305(c) that
implementing regulations be promulgated for every FMP. While the
enabling regulation could merely grant the state authority to
manage under state law consistent with the FMP, this would mean
that state management would consist purely of measures enforceable
only in state court, and non-registered catcher/processors might
escape regulation. To avoid this result, the enabling regulation
could, among other matters, provide that subsequently adopted
state measures have full force and effect in the FCZ against all
vessels, regardless of state of registration, just as if they were
federal regulations, thereby allowing enforcement in federal, as
well as state, court. Such "federalization" of state regulations
to achieve a federal purpose has a long history. See, e.g.,
Gautey Mountain Coal Co. v. Director, U.S. Bureau of Mines, 224
F.2d 887 (4th Cir. 1955); U.S. v. Sharpnack, 355 U.S. 286 (1958).
To ensure federal enforceability against non-registered vessels
operating outside state jurisdiction, the state regulations would,
of course, also have to be published in the Federal Register. See
5 U.S.C. §552; 44 U.S.C. §1505(a); Appalachian Power Co. v. TrainT
566 F.2d 451 (4th Cir. 1977).
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the validity of the delegation.20/ First, the state regulations
themselves should be approved by the Secretary (or his federal
delegate), with the advice of the Council, as consistent with the
FMP. Second, state regulations should be promulgated through pro
cedures similar to those involved in federal rulemaking, so that
there is an adequate opportunity for public participation in the
rule development process. In particular, there should be an
opportunity for citizens of states other than Alaska to present
their views to the management authority.21/ Third, the
Secretary (or his federal delegate) would necessarily have to
reserve authority to supersede or supplement any state measure in
the FCZ if such measure was inconsistent with the FMP, the
Magnuson Act, or other applicable law.22/ These safeguards, in
effect, would ensure that the federal policies embodied in the
Magnuson Act are protected in a scheme of state implementation.

The third alternative — a joint policy statement of the North
Pacific Fishery Management Council and the relevant state
management authorities, together with continuing state management
— would not involve preparation of a FMP at all. In effect, the
Council would determine that the king crab fishery is not in need
of conservation and management as required by the Magnuson Act.
This approach is premised upon the assumption, which I believe to
be valid, that a Council need not prepare a FMP for every fishery,
but only for those fisheries where federal management is

20/ These safeguards should be embodied in the enabling
regulation.

21/ A subsidiary issue is whether state regulations adopted
under~the enabling delegation would be subject to specific federal
procedural requirements, such as those established by the Adminis
trative Procedure Act, 5 U.S.C. §§551-559, Executive Order 12291,
the RFA, the PRA and NEPA. Federal compliance with these enact
ments in connection with issuance of the single implementing dele
gation may well, however, relieve the state of any subsequent
obligations, except as mentioned in note 19, supra, Federal
Register publication.

22/ A fourth safeguard might be a bar on the use of criminal
sanctions, which are available under Alaska law for fishing viola
tions but are not available for most violations under the Magnuson
Act and are contrary to federal policy in this area.
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required,23/ and in those fisheries where federal management is
Z5J?*£ ^'- "ntinuing state management is appropriate, m
^fi^^116!! ?1S el?a' "* Co"™*!' of course, would have to
SP ~.£ "e^ *«*»te«ting the adequacy of state regulation
and, perhaps, make a formal finding on that record that the fish
ery is not one that "requires conservation and management," as
long as the state of Alaska adheres to the joint policy statement
in its own management. It is unclear, if the Council acted in
this manner, whether the joint policy statement would have to be
S^SIT^L^ SZ %?*£* °f CaaKlc^. Given the general scheme
of the Act, with Council action followed by Secretarial approval,
this would seem to be the appropriate course. Finally, it would
seem necessary for the Council to review, on a periodic basis, the
state's management of the fishery to ensure that its finding that
no federal management was necessary continues to be valid. If, at
some future point, state management measures are no longer effec
tive, then, of course, the Council should be prepared to undertake
the preparation of a FMP, to be implemented by the Secretary in
the normal course.

After substantial deliberation, at a meeting in March 1981, the
North Pacific Fishery Management Council indicated an intention to
move toward the third alternative. It endorsed for public comment
a proposal that it find the Bering Sea/Aleutian King Crab Fishery
not to "require conservation and management in light of the exis
ting State of Alaska management regime."24/ On the basis of
this finding, the Council would have declined to prepare a FMP for
this fishery. A condition of the finding would be adherence of
the state to a "joint statement of principles" setting forth
procedures for Council monitoring of the state's management
activities and to a "framework" prescribing general management

23/ This assumption, it might be noted, appears consistent
with current administrative interpretations of the Magnuson Act.
The Department of Commerce's guidance for Councils, 50 C.F.R. Part
602, provides that Councils "shall assess all the fisheries within
the geographical area of authority" and "identify those fisheries
requiring plan development." 50 C.F.R. §602.5(a)(l). By its
terms, this guidance thus distinguishes between fisheries "requir
ing plan development" and fisheries which, implicitly, do not
require plan development. Further, operational guidelines issued
in December, 1979, specifically state:

"The ECMA should not necessarily be taken to mean that an FMP
must be developed for every fishery regardless of whether or
not there is a need or advantage to regulating the fishery."

National Marine Fisheries Service, Operational Guidelines for the
Fishery Management Plan Process 12 (1979).

n~ W !Iin!^e!c0^Meetln9 of North Pacific Fishery ManagementCouncil, March 25-27, 1981, at 16-21. »»»•»«.
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standards and criteria for the fishery.25/

The Council's tentative approach generated heated controversy. On
April 15, 1981, Gerry Studds, Chairman of the Subcommittee on
Coast Guard and Navigation of the House Merchant Marine and
Fisheries Committee, joined by Joel Pritchard, the ranking minor
ity member of the Subcommittee on Oceanography, and Congressman
David Emery of Maine, wrote to Commerce Secretary Malcolm Baldrige
complaining of the Council's action.26/ The letter called the
Council's action a "clear abandonment . . . of its exclusive
management authority within the Pishery Conservation Zone,"
stating that "the only lawful way to manage the king crab fishery
is through the North Pacific Fishery Management Council which is
the only body which has the clear management and enforcement
authority through the Secretary of Commerce to manage the fishery
throughout its range." They urged that the Secretary "advise the
North Pacific Fishery Management Council before its May meeting
that the decision to not submit a formal king crab FMP for your
approval is clearly inconsistent with the intent of the
MFCMA."27/

Perhaps reacting to this pressure, at its May meeting, the Council
backed off its original proposal. Rather, it determined to move
toward the second alternative and to prepare a FMP, on the assump
tion that all actual management authority would be delegated to

25/Id.

26/ Letter, dated April 15, 1981, from Congressmen Studds,
Pritchard and Emery to Malcolm Baldrige, Secretary of Commerce.
The Senators from Washington and Oregon later joined the chorus of
complainants. Letter, dated April 30, 1981, from Senators Gorton,
Jackson, Packwcod and Hatfield to Malcolm Baldrige, Secretary of
Commerce. And so did many non-Alaskan fishermen. Letter, dated
May 18, 1981, from Richard Goldsmith, Executive Director, North
Pacific Fishing Vessel Owners Association, toJim Branson,
Executive Director, North Pacific Fishery Management Council
(calling the scheme "illegal"); letter, dated May 6, 1981, from
Jacob Dykstra to Malcolm Baldrige, Secretary of Commerce.

27/ The members of Congress, it might be noted, have not hes-
itatedto express their views directly to Alaskan state officials.
See letter, dated May 20, 1981, from Senator Gorton to Ccmmis-
sloner Skoog, Alaskan Department of Fish and Game; letter dated
May 26, 1981, from Congressman Pritchard to Commissioner Skoog.
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the State of Alaska.28/ This FMP would be submitted at the end
of 1981. In the interim, the Council determined, based upon a
joint adoption with the Alaskan Board of Fisheries of the "joint
statement of principles" and "management framework" that would
have formed the basis of the no-FMP alternative, that no FMP was
needed in 1981.

At this point, it is not yet clear what the final outcome of this
process will be.29/ Certainly there are significant political
and policy problems with simply not adopting a FMP for the
fishery, and the Council has prudently moved away from this
alternative. Even if there were adequate procedural safeguards
governing Alaska's development and implementation of regulations
(so that, for example, non-Alaskans have a fair shot at the
decisionmakers), and even if those regulations were consistent
with the national standards and the purposes and objectives of the
Magnuson Act (to ensure, for example, that there is no discrimin
ation against non-Alaskan fishermen), nonetheless, the catcher/
processor vessels based inWashington, which do not land in Alaska
and which are not currently subject to registration in Alaska due
to their nondependence on Alaska shore-based facilities, would
escape regulation. Further, with fishermen of two states vying
for the resource and the strong political feelings which run in
this fishery, it is not clear that the sense of fair treatment
derived from participation in a national program would ever be
fostered by a management regime solely adopted by the authorities
of one state.30/

28/ Minutes of the Meeting of the North Pacific Fishery Man
agement Council, May 28-29, 1981, at 17-18. Senator Stevens of
Alaska, it might be noted, one of the sponsors of the Magnuson
Act, has already endorsed this approach. Letter, dated May 21,
1981, from Senator Stevens to Commerce Secretary Baldrige.

29/ The Secretary of Commerce, it should be noted, has yet to
take a position with respect to acceptability of any alternative.
See letter, dated May 27, 1981, from Terry L. Leitzell, Assistant
Administrator for Fisheries, NOAA, to Jim Branson, Executive
Director, North Pacific Fishery Management Council.

30/ As noted above, see page 6, supra, Washington state
crabbers have consistently contended that they have not been
treated fairly by the Alaska Board of Fisheries and the Alaska
Department of Fish and Game, and they have looked to federal
management authorities to protect their interest. As Senator
Gorton emphasized in his letter of May 20, 1981, to Commissioner
Skoog, this perception of bias may cause as much trouble as actual
bias, and only a national program, administered by the Councils
and the Secretary, may be an adequate curative.
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In these circumstances the regulatory choices are not easy. None
theless, to the extent that both procedural and substantive fair
ness can be assured in the state regulatory process, delegated
state regulatory authority under a FMP may make sense. The state
has substantial experience with a comprehensive system of landing
laws and regulations. The research, monitoring, and data gather
ing capacity currently available to the Alaska Department of Fish
and Game and the Board of Fisheries is at least as great as (and
probably superior to) anything the federal government could put in
place in the forseeable future. A king crab management regime
implemented federally, one surmises, would be little different
than the regime currently in place under state authority. But it
would add a bureaucratic overlay, increase costs, complicate man
agement, and impose additional burdens such as dual reporting. So
there is some incentive, in Senator Steven's words, to encourage
"creative approaches . . . that meet desired ends while effecting
considerable savings in manpower and expense".31/

In sum, there appear to be some interesting and unconventional
models for allocating fisheries management responsibilities in the
FCZ between the states and the federal government. What must be
done is to recognize the relative strengths and weaknesses of
federal management and state management in different circumstances
and then act upon that recognition to make sensible regulatory
choices. The end result should be not only a more diverse but a
more responsive system. Regulatory reform, in other words, has
the potential to bring about the kind of healthy, cooperative
federalism which will best ensure wise management of the Nation's
fishery resources.

31/ Letter, dated May 21, 1981, from Senator Stevens to
Commerce Secretary Baldrige.
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ROLE OF SPORTFISHERMEN IN TEXAS "REOFISH" LEGISLATION

Rebecca S. Rootes

Early in July 1981, several thousand pounds of dead redfish were washed
ashore at Corpus Chrlsti, Texas. Biologists ruled out disease as a pos
sible cause for this massive fish-kill. Speculation ran from tidal and
temperature fluctuations to deliberate and willful fish-slaughter, but
scientists from Texas A&M University admitted they were far from pinpoint
ing the cause. This event remained just one more bizarre event in the
saga of the redfish in Texas.

Redfish, also known as red drum, has been the subject of controversial
legislation since 1977. More often than not, proposed laws have pitted
commercial fishermen against sports fishermen. House Bill 1000, passed
in the 67th Legislative Session in 1981, bans the commercial harvest of
redfish and speckled sea trout but allows recreational harvesting to con
tinue. Many questions have been raised concerning the validity of the
law. This study, however, is concerned with the politicking for restric
tive legislation and with the power wielded by special interest groups,
in particular, the sportfishermen represented by the Gulf Coast Conser
vation Association (GCCA).

The Sportfishing Interests

GCCA was organized 1n 1977 by a handful of recreation fishermen deter
mined to do something about declining catches of redfish at their favor
ite angling spots. Their first attempt to pass legislation designed to
monitor and protect the redfish population in Texas waters was the Red
fish Conservation Act of 1977. This act identified commercial fisher
men authorized to harvest redfish. Guidelines for the issuance of a
red drum license included the signing of an affidavit stating that at
least 50 percent of one's gainful employment involved commercial fish
ing. In 1979, GCCA was active in drafting, supporting, and passing
legislation concerning both redfish and a new cause, the speckled sea
trout.

Political Science Dept., Texas A £ H Univ., College Station, TX 77843.

373



Originally, GCCA was a strictly volunteer organization; but In 1980 It
hired Richard "Dick" Ingram, an attorney working the state capltol for
the Texas Municipal League, to direct a lobbying effort. Ingram was
put in charge of a $500,000-a-year lobby operation with five fulltlme
staffers. Results were notlcable. GCCA succeeded 1n limiting fishing
operations 1n some coastal areas while other bays were shut down com
pletely. The Association supported sporting interests in freshwater
controversies at Choke Canyon Reservoir and the Trinity River, and its
representatives spoke out against the use of monofilament nets.

Ingrain, who commands an annual salary of $50,000 plus side benefits
such as a loaded Buick LeSabre for a company car, denies that GCCA has
a "fat cat" image. He claims 90 percent of GCCA's members are "hard-
hat workers 1n refineries who like to wade the backbays on weekends."
The leadership Included its board chairman, Walter Fondron, a Houston
millionaire businessman/oilman/investor who travels the world hunting
and fishing; GCCA President David Cummlngs, a Houston investor; and
GCCA Vice President Clyde Hanks, an Insurance magnate.

During the 1980 campaign, GCCA's political action committee, Sport-PAC,
spent a total of $86,462 on 134 contenders for the 150-member Texas
House and 32 candidates for the 31-member Senate. In the House, 118
of GCCA's supported candidates won; 1n the Senate, 27 of its candidates
were elected. In contrast, the commercial fishing Interest group,
PISCES (Politically Involved Seafood Concerned Enterprises), reported
spending only $6,900 for political purposes, approximately one-thir
teenth as much as Sport-PAC. The commercial fishermen's group supported
eight House candidates, all of whom won, and four Senate candidates, two
of them winners.

Besides campaign Involvement, GCCA launched an "action program" to edu
cate and gain the support of Texas restaurant owners. The Texas Res
taurant Association had been identified as a possible obstacle to reach
ing the goals of GCCA; 1n the past It had been a formidable opponent to
proposed fishing limitations. Limiting the redfish harvest was seen as
a threat to the availability of redfish and, therefore, a menace to the
restaurant business.

GCCA was instrumental 1n preparing bills to be used for bartering pur
poses 1n 1981. These "barter" bills would be pushed 1f leverage were
needed to pass GCCA's bills. Several bills that would be costly to the
restaurant business were introduced at the beginning of the 67th session.
One bill proposed a "truth in menu" law for Texas. The lack of such a
regulation allows restaurants to advertise fresh sea trout when, 1n fact,
they might be serving once-frozen haddock or cod from New England. A
"truth in menu" law would hurt many restaurants that claim to have, or
allude to serving, freshly caught local fish. Another bill that threat
ened the restaurant business proposed eliminating tips as part of the
minimum wage, thus forcing restaurant proprietors to pay the entire min
imum wage while allowing employees to pocket their tips. Such a law
could more than double the payroll of many restaurants.

The '81 "Redfish Bill"

GCCA's principal objective in the 1981 legislative session was Incorpo
rated Into Senate Bill 139 sponsored by Sen. "Ike" Harris and House Bill
1000 sponsored by Rep. Stanley Schleuter. Essentially, GCCA sought to
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halt commercial harvesting of redfish and speckled trout, and of all
other "game fish" in Texas waters. Persons who supported this commer
cial fishing ban contended that the redfish and speckled trout popula
tions had declined over the past decade despite efforts by the state
to control killing of the fish. Bob Kemp, executive director of the
Texas Parks & Wildlife Department, said extinction was a very real pos
sibility for these two types of fish because of overfishing.

On the other side of the issue were comnerclal fishermen supported by
the testimony of local biologists. They presented statistics of catch
es in the Laguna Madre showing that fluctuations in red drum numbers had
occurred over the past twenty-five years because of environmental fac
tors, including salt content of water and drought. Questions were raised
concerning the accuracy of sampling methods used by state agencies. Crit
ics of the Texas Parks & Wildlife Department charged that it had reduced
the number of days the fish could be harvested and then had blamed the
smaller harvest on a smaller fish population. Dr. Henry Hildebrand, a
consulting biologist, said that a smaller harvest under such circum
stances did not necessarily mean a smaller population.

In the Senate, S.B. 139 was referred to the Natural Resources Committee
but was tabled and a substitute bill was introduced by Senator Bob Vale
of San Antonio. While the substitute set limits on the numbers of red
fish and speckled trout that could be caught, it also allowed commercial
harvesting to continue. Senator Vale explained that he had received
much Input from the people who market and package the fish. He asserted
that Senate Bill 139 would be detrimental to the Industry, and he de
clared that his substitute bill addressed the need to keep redfish and
specked trout on the commercial market. On April 8, however, Vale's
substitute bill was killed In committee.

On March 16, a public hearing on H.B. 1000 was held before the House
Environmental Affairs Committee. Introduced by Representative Stanley
Schleuter, this bill was the same as Senate Bill 139—but two amend
ments were proposed. The first amendment allowed importation of red
fish and speckled trout for commercial sale within continental United
States. The other proposed change would remove the word "gamefish" from
the bill. These amendments were seen as a compromise between bill sup
porters and the Texas Restaurant Association (TRA). Allowing Importa
tion of redfish from outside the state lessened TRA opposition. Use of
the word "gamefish" had caused stiff objections because TRA feared that
the Texas Parks and Wildlife Comnission could add the names of other
fish to the list and therefore ban the commercial harvest of such fish—
and cut off the restaurants' supply of popular food items.

H.B. 1000 passed the House with the two amendments intact. The bill was
put to a "no roll" count, which allowed representatives to vote off the
record. In the Senate, the bill was assigned to the Natural Resources
Committee where it faced the same committee members who had tabled S.B.

Senator "Ike" Harris, the original sponsor of S.B. 139, petitioned Lieu
tenant Governor William Hobby to transfer H.B. 1000 to the Economic De
velopment Committee. Because the proposed legislation involved the multi-
million dollar sport-fishing industry, it was therefore of economic im
portance. Also, it would be desirable to shift the bill to the Economic
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Development Committee because that committee was chaired by Senator
Harris. Hobby agreed to make the change if approved by a majority of
the senators. During April, when bill opponent Senator Walter Mengdon
was 1n Washington, D.C, and only 28 senators were present, the Senate
approved the bill's transfer by a vote of 19 to 9.

By transferring the bill to the Economic Development Committee, H.B.
1000 was guaranteed a quick turnaround. With a vote of 8 to 0, it was
approved by that committee after only an hour and a half of testimony.
Approval of the bill had been enhanced by an economic Impact statement
compiled by the Parks and Wildlife Commission. An $819 million loss to
the state's economy, due to an expected decrease in sportfishing, was
projected for 1982-83 if the bill did not pass; but a loss of only $11.8
million 1n commercial sales was projected if the bill passed. After com
mittee approval on May 13, H.B. 1000 was passed by a two-thirds vote of
the Senate on the following day. Then it was returned to the House for
confirmation of the amendments added by the Senate.

Interest group pressure on legislators had mounted during debate on red
fish legislation. In March, Senate Economic Development Committee mem
ber Walter Mengdon received a telegram from a fellow Houston Republican
and old school chum, James Baker, President Reagan's Chief of staff.
The message (as printed 1n the Houston Post, 19 April 1981) concerned
redfish: "I am sorry to hear that you are voting against the sport fish
ermen....Wadefishing 1s one of our state's great recreational resources
and it is threatened by the nets. Please reconsider, James A. Baker II."
Mengdon didn't reconsider. "I can't believe (Baker) throught this up
himself," he said, "if he did, he's certainly not carrying on his job
like he ought to be."

Copies of a rather intimidating letter (printed in the Houston Post,
22 April 1981) were received by seven members of the Senate Natural
Resources Committee who had voted against the commercial fishing ban.
"If you are so hell-bent on political suicide, we will oblige you by
digging the hole and paying for the funeral," said the letter from Ralph
Robblns, president of the Houston Sportsmen's Club. The letter added,
"If you continue in your attempt to destroy a quarter-century of our
conservation work, we will take our message to the people and will take
whatever steps necessary to insure that you never again serve in public
office...."

Commercial fishermen were not prepared to spend nearly as much money as
the sporting interests, but they did their best to lobby against the com
mercial ban. Pickets were organized during public hearings and on days
when the bill was up for a vote. After H.B. 1000 passed the Senate and
was sent back to the House for final approval, peaceful demonstrations
were launched by commercial fishermen at Port O'Connor and Flour Bluff.
Fishermen assembled in the Corpus Christi area to block the Intracoastal
Waterway in a protest that they claimed was nothing less than a fight
for their financial life. After several hours, the blockade was aban
doned.

On the afternoon of May 19, only hours after amended H.B. 1000 had passed
the House, Governor William Clements signed it. That evening a celebra
tion was held in the Astro Village Ballroom honoring Rep. Schlueter and
Sen. Harris, as well as others who had worked for the bill's passage.
Victory was in hand for GCCA.
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Conclusion

Texas sportsfishermen, especially those represented by the GCCA, have
been quite successful in articulating their desires and achieving their
goals. The goal that GCCA set in H.B. 1000 and S.B. 139 was the pro
tection of redfish and speckled trout for the benefit or sportflsher-
men. GCCA's success was accomplished by effective organization, shrewd
management, and use of money to provide influence and access to deci
sion makers. Because the amount of political influence gained by group
participation Is related to the size of membership and amount of money
spent, GCCA had a greater impact on the legislative process than did
the commercial fishing Interests. The history of H.B. 1000 clearly
demonstrates how Impact and influence can be exerted by a special In
terest group.
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