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Executive Order 12291 requires that Federal Agencies prepare regulatory
impact analyses of "major" regulations to ensure that Uie benefits of the
regulations outweigh the costs. The OMB guidelines implementing the
Executive Order require comparative cost-benefit analyses of alternative
regulatory actions. This paper traces the background behind Executive Order
12291, provides a brief history of the use of regulatory controls in past
administrations, examines the specific requirements of Executive Order
12291, and analyzes the problems inherent in applying the Executive Order to
coastal decision-making.
Introduction and Regulatory Setting

When Ronald Reagan assumed the Presidency, he had plans for cutting back
federal regulations as well as for cutting the federal budget and tax
burden. However, while he inherited an elaborate and well-staffed mechan
ism for developing the administration's budget proposal under the White
House Office of Management and Budget (OMB), regulatory policymaking was
decentralized among many agencies, with little opportunity for White House
control, it is true that regulatory agencies derive their authority from
statutes that first must be passed by Congress and signed by the President
—but these statutes delegate a tremendous number of important policy
decisions to the regulatory bureaucracy. It is also true that the President
selects (and the Senate confirms) most of the key regulatory appointments
—but the power of appointment is at best a blunt instrument for influencing
the daily policy decisions of regulators.

Por these reasons, Reagan signed Executive Order 12291, requiring executive
branch agencies to prepare Regulatory Impact Analyses for major regulations,
and to submit all regulations to OMB for review before publication. Some
viewed this as a major step towards regulatory reform; others as an attempt
to politicize the regulatory process. Though it is too early to pass final
judgment, most observers (both reformers and politicians) have not viewed it
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as an unalloyed success. Nonetheless, E.O. 12291 was the logical successor
to previous administrations' attempts at regulatory reform, and must be
viewed in that context if one is to evaluate its effects and try to predict
the future of the regulatory reform movement.

Regulatory Reform Since Nixon

Though government regulators have been with us a long time, it was in the
Nixon administration that the recent explosion of health, safety, and
environmental regulation began. New agencies were created (e.g., the
Environmental Protection Agency in 1969), with broader powers and responsi
bilities for protecting the public and the environment. The Nixon adminis
tration was also the first to feel the need to impose centralized control
over the regulators, and invented a method that foreshadowed the future.
Faced with the need to control inflation, Nixon instituted the "Quality of
Life Review," under which OMB examined selected major regulations prior to
publication. This program was terminated by Gerald Ford.

In the Ford Administration, the Council on Wage and Price Stability (succes
sor to Nixon's Cost of Living Council) also felt the need to address the
problem of off-budget regulatory costs and their effect on inflation, and
hired a staff of economists to review major regulations. CWPS during this
period consistently applied the theory that an inflationary regulation was
one whose costs exceed its benefits, since unjustified expenditures in
pursuit of regulatory goals would eventually show up as higher prices for
goods and services, feeding the inflationary spiral. While this connection
is a tentative one, cost benefit analysis has been adopted by all subsequent
administrations as the proper way of evaluating regulations—regardless of
whether inflation is the primary concern.

When Jimmy Carter became President, CWPS continued its on-the-record com
ments, but there were changes elsewhere. In March of 1978 Carter signed
E.O. 12044, which, among other things, required Regulatory Analyses of major
regulations (those with impact greater than $100 million). He also set up
the Regulatory Council and the White House Regulatory Analysis Review Groups
(RARG), an interagency committee chaired by the Council of Economic Advi
sors, which filed comments in much the same way as did CWPS. In his last
months in office. Carter signed the Paperwork Reduction Act of 1980—a law
which required agencies to clear with OMB all government forms and other
requests for information, and which created an annual budget for information
collection. Since almost all regulations require the collection of
information (if only for enforcement purposes), the Paperwork Reduction Act
conferred on OMB its first statutory authority to intervene in regulatory
decisions.

Ronald Reagan built on the base he inherited. He abolished the Regulatory
Council, RARG, and CWPS, but retained parts of the staffs and moved them
into OMB. He signed E.O. 12291, which goes beyond 12044 in several re
spects. Regulatory Impact Analyses are required for all major regulations,
and the definition of "major ruleB" is little changed. But OMB is now the
final arbiter of whether a regulation is major. Also, the EO not only
requires cost-benefit analysis of regulations, but also requires agencies to
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base their decisions on the results of this analysis—choosing the option
that maximizes net benefits (to the extent permitted by law). OMB is given
the authority to review virtually all regulations from executive branch
agencies, an authority it exercises in parallel with its paperwork clearance
authority. In 21 monthB the Reagan administration has issued (or proposed)
80 major rulesj 12 more are in pre-publication review. Fifty-nine of the 92
have been accompanied by Regulatory Impact Analyses. The rest were
published without analysis, but such "waivers" are becoming more rare as
agencies adjust to the Executive Order.

Analytical Requirements of Executive Order 12291

The analytical requirements of Executive Order 12291 are general in that
neither the Executive Order nor the guidelines provided by the Office of
Management and Budget prescribe what analyses or methodologies are required
or should be performed. These decisions are left to the discretion of the
regulatory agency. However, Executive Order 12291 specifically requires
that the analytical requirements state a) the objectives of any analysis
undertaken, b) what sectors of the economy should be included in the analy
sis, and c) what economic impacts (i.e., costs and benefits to affected
parties) should be considered.

Executive Order 12291 also requires that:

A description of alternative approaches that could
substantially achieve the same regulatory goal at lower cost,
together with an analysis of thiB potential benefit and costs
and a brief explanation of the legal reasons why such alter
natives, of proposed, could not be adopted" ...

OMB has translated this requirement in the following guidelines:

The RIA should show that the agency has considered the
most important alternative approaches to the problem and must
provide the agency's reasoning for selecting the proposed
regulatory change over such alternatives. Although only the
most promising alternatives need be evaluated at length, the
agency should consider:

(a) The consequences of having no regulation.

(b) The major alternatives (if any) that might lie
beyond the scope of the specific legislative
provision under which the proposed regulation is
being promulgated. (This may require a broad
comparison across programs, including those both
within and outside the jurisdiction of the issuing
agency.)
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(c) Alternatives within the scope of the specific
legislative provision. These include:

(i) Alternative stringency levels;

(ii) Alternative effective dates) and

(iii) Alternative methods of ensuring compliance.

(d) Alternative, market-oriented ways of regulating
(whether or not they are explicitly authorized in
the agency's legislative mandate), including:

(i) Information or labeling!

(ii) Performance rather than design standards} and

(iii) Economic incentives, such as fees or charges,
marketable permits or offsets, changes in
insurance provisions, or changes in property
rights.

The main objective of Executive Order 12291 is to select the regulatory
alternative which maximizes net benefits to society. The Federal Government
meets this objective by conducting a series of analyses for each alternative
considered. The components of society which are to be considered in the
cost/benefit analyses are also specified in Executive Order 12291. These

o consumersi

o individual industries;
o federal, state or local governments; and
o geographic regions.

executive Order 12291 requires that the following also be included:

o impacts on competition;
o employment;
o investment;

o productivity;
o innovation;
o balance of trade; and

o nation'8 economy.

A final requirement under E.O. 12291 is that impacts which cannot be quanti
fied in monetary terms as well as the parties affected by these be identi
fied and described.

Clearly, Executive Order 12291 requires cost/benefit calculations for a
broad spectrum of affected parties and a significant number of cost and/or
benefit categories.
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Applying Executive Order 12291 to Marine Resource Decisionmaking

The analytical requirements of Executive Order 12291 are, in theory, rela
tively straightforward. Application to decisions affecting marine resource
development and protection is much less certain; the designation of two
national marine sanctuaries offshore California provides a backdrop for the
types of generic and specific issues which emerge from using E.O. 12291 as a
decisionmaking technique.

Title III of the Marine Protection Research and Sanctuaries Act creates a
federal program to establish protected marine areas. The Act authorizes the
Secretary of CoBmerce, with Presidential approval, to designate ocean waters
as national marine sanctuaries where necessary to protect their conserva
tion, recreation, ecological, or aesthetic values. National marine sanc
tuaries may be designated as far seaward as the outer edge of the Conti
nental Shelf, in coastal water where the tide ebbs and flows, or in the
Great Lakes and their connecting waters. After designation, the Secretary
of Commerce has the power to promulgate "necessary and reasonable regula
tions to implement the terms of the designation and control the activities
described it" (16 DSC S 1432 (f) (2)).

The designation of national marine sanctuaries or other policies relating to
the protection of the marine environment, cannot be viewed in a vacuum, nor
can decisions promoting resource development. Uses of the marine environ
ment are diverse and increasing. Present uses include recreation, conserva
tion, commercial and sport fishing, transportation, oil and gas development,
research, and military uses. Examples of future uses include OTEC and deep
seabed mining. Uses of the marine environment have important economic
development implications; they also pose significant con- cems regarding
the protection and management of renewable resources. As uses of the marine
environment continue to increase, the allocation of these scarce resources
among competing uses becomes more complex. Often the allocation of a
resource for one use tends to foreclose, in whole or in part, the use of
that resource by other uses. To the extent that such decisions are made
through federal rulemaking, they will be governed in part, by cost-benefit
analysis.

The Channel Islands and Point Reyes-Farallon Islands National Marine Sanc
tuaries are designated to protect each area's important marine ecosystem and
provide increased public awareness of their resource values. They are
particularly notable because of their vast concentrations of seabirds and
marine mammals. The waters off these sanctuaries, like the marine environ
ment generally, are subject to increasing and varying uses. Increasing
demands for food, energy, recreation, and conservation exacerbate the
protection/development balancing. After evaluating numerous alternatives
for protecting and managing the resources of the two sanctuaries, the final
regulations for each sanctuary prohibited future oil and gas development
activities, and imposed restrictions on certain other activities. The
decision was based on the potential risk of certain uses to the long-term
viability of the sanctuary resources.
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The process involved in designating the Channel Islands and Point Reyes-
Farallon Islands National Marine Sanctuaries provides a specific illustra
tion of the complex resource protection/multiple use balancing issues
involved in considering national marine sanctuaries. These issues are,
however, equally applicable to other decisions affecting the use of the
marine environment, such as OCS leasing, and are discussed in detail below.

Onlque Marine Resource Management Issues Related to Executive Order 12291

The analytical requirements of alternative cost/benefit analyses resulting
from Executive Order 12291 are conceptually and empirically difficult to
undertake in any setting. Based on the preparation of a regulatory impact
analysis for the Channel Islands and Point Reyes-Farallon Islands National
Marine Sanctuaries, specific problems encountered in analyzing regulatory
decisions affecting the environment can be summarized:

o uncertainty associated with market resource estimates;
o relative absence of specific alternatives;
o the issue of "resource at the margin";
o the impacts of rapidly developing technology;
o the presence of non-market goods and the valuation of these; and
o the valuation of non-market goods value over time vis-a-vis

depreciation and/or depletion of conventional goods traded in the
market.

Most market resources located in the marine environment suffer from very
unreliable reserve estimates. This results from a hostile marine environ
ment which presents difficulties in preparing such estimates. For example,
a survey of 108 CCS tracts before and after production drilling of hydrocar
bon resources indicated that predrilling estimates can either overestimate
or underestimate hydrocarbon resources by a factor of ten. Similar discre
pancies are present for seabed mineral resourc.es and food fish, where
estimates are affected by optimum fishing rates. The paucity of reliable
market resource reserve estimates for most marine-related resources results
in putative cost and/or benefit estimates in monetary terms.

As already noted, Executive Order 12291 requires that all appropriate
alternatives to regulatory action be considered. Most of the OCS regula
tions pertain to marine resource development. However, there is a notable
absence of analyzable alternatives to such development, or the alternatives
are significantly removed from the activity originally proposed. To illus
trate, one alternative to hydrocarbon development in the marine environment
is increased reliance on energy conservation, an alternative which is far
removed from hydrocarbon exploration and development activities.

The ocean surface area under the jurisdiction of the United States (i.e.,
200 miles seaward from the coast) is exceptionally large and therefore
provides great opportunities for resource development. This means that
there may be no economic costs associated with any regulations, including
outright prohibition of all activities at any one specific location as long
as there are multiple opportunities for such activities. In most cases the
marine-related resources are not at the economic margin, and the regulations
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result in no costs to any party. While this assertion is correct in econo
mic terms, it does present unresolved political and administrative problems.

Most marine resource development technologies have rapidly advanced in the
past and are expected to continue to do so in the future. For example, in
the late 1970's the maximum extended directional drilling was approximately
two mi^es. By the mid-1980's this distance is expected to be six or more
miles. Similar advances are anticipated in deep sea bed mining and commer
cial fishing. Such technological advances have significantly altered the
economies of marine resource development and, therefore, have altered
cost/benefit estimates.

Non-market goods such as unique flora and fauna comprise a large component
of marine resources. Determination of the monetary value for such goods is
one of the most difficult tasks JU» any cost/benefit analysis even though
numerous methods have been used. None have proven satisfactory and the
problem of monetary or other valuation of non-market marine resources
remains.

A final problem concerns the appropriate treatment of marine non-market
values over time. Common resources are depleted over time depending upon
their use. Similarly, capital goods lose their value over time due to
depreciation. However, most marine non-market resources, assuming proper
management, are neither depleted nor depreciated. It can be argued that the
value of these resources, in fact, increase with time. The problem then, is
how to value the stream of benefits for these resources over a given time
period.

p

One approach to this dilemma is to assume that such resources are similar
to the concept of rents or consol, i.e., an interest bearing bond having no
maturity date. The annual benefits which the public receives from such
resources therefore, represents the interest in the case of the rents or
consol.

The magnitude of these annual benefits can be calculated from the following:

b

V = -; and b = (r) (V)

where: V - value of the resources
b - annual benefits

r - discount rate

There may be however, other methodological approaches to this issue.

Conclusion

Analytical tools, such as regulatory impact analyses, are important methods
for requiring federal agencies to fully consider the costs and benefits of
their regulatory decisions. Executive Order 12291 requires federal agencies
to ensure that the benefits of regulatory actions exceed the costs and that
the costs be minimized; the Office of Management and Budget has prepared
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guidance to assist agencies in preparing regulatory impact analysis docu
ments.

Several issues arise, however, in the application of Executive Order 12291
to regulatory decisions and policies affecting the development and protec
tion of marine resources. As summarized above, the unique characteristics
of the marine environment present significant and unique problems in the
estimation of costs and benefits of such resources and therefore in compli
ance with Executive Order 12291.

As uses of the marine environment continue to increase, with associated
conflicts between resource protection versus development, decisionmaking
will require more detailed economic and environmental information about the
impacts of alternative decisions. Executive Order 12291's requirement for a
regulatory impact analysis of the costs and benefits of alternatives is a
helpful, of as yet imperfect, aid in such resource allocation decisions.
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THE LEGAL, POLITICAL AND SCIENTIFIC ASPECTS
OF THE PATUXENT RIVER NUTRIENT CONTROL CONTROVERSY

Stephen M. Bunker

Gary V. Hodge

Tri-County Council for Southern Maryland
P.O. Box 301

Waldorf, Maryland 20601

This paper out)ines a unique Intergovernmental effort at the local,
state and federal level to develop an effective strategy to control
the eutrophication of a major river In Maryland, the Patuxent River.
This effort was unique in that it was initiated by three counties
working together through a regional council, the Tri-County Council
for Southern Maryland, to challenge the upstream counties and state
and federal policies on the discharge of sewage effluent Into a
natural resource of great cultural and economic importance to the
Southern Maryland counties, and Indeed all of Maryland.

Outline of the Problem

The Patuxent River is the largest river entirely in Maryland running
110 miles from upper Howard County to the Chesapeake Bay. (Figure 1)
There are seven counties composing the basin - Howard, Montgomery,
Prince George's, Anne Arundel, Calvert, Charles and St. Mary's.
The river is of great importance to the three lower counties of
Calvert, Charles and St. Mary's where it has not only esthetic
and historical value, but more importantly economic value, in terms
of commercial fisheries, recreational fisheries and recreational
boating.

All seven counties In the basin represent very rapidly growing areas
in the State with population Increases of 227 percent In Howard
County alone over the past 20 years and even the rural Southern
Maryland counties are experiencing intense development pressure.
Population in the Patuxent River Basin has gone from 560,000 in
1950 to over 1.9 million in 1980.
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.Howard "V,

Figure 1. Map of the Patuxent River
and surrounding counties with river
mi ies (RM) from the mouth.

the Southern Maryland counties of Calvert,
significant point source effluent discharge

With these population
increases has come a

dramatic Increase in
sewage treatment plant
effluent discharge Into
the Patuxent River.

The level of discharge
has gone from three
million gallons per day
(mgd) in 1962 to the
present 35 mgd - an
Increase of 32 mgd in
approximately 18 years
(O'Connor, et al, 1981).
It has been estimated that
at low flow periods, 30
percent of the Patuxent1s
flow at river mile 60 is
sewage effluent (EPA,
1981). There are eight
major sewage treatment
plants (over .5 mgd)
currently discharging
Into the Patuxent River

and all but one of these
are located In the upper
basin above river mile 60.
These publicly owned
treatment works account

for 96 percent of the
point source effluent
flow into the Patuxent

River (Maryland Department
of Health and Mental

Hygiene, 1982). None of
Charles or St. Mary's have
s Into the Patuxent River.

This rapid Increase in sewage treatment plant discharge has contributed
to a significant Increase In the amount of nitrogen and phosphorus
entering the Patuxent River. These nutrients cause phytoplankton
blooms and Increase the total algal biomass in the river. Chlorophyll
"a" Is a measure of algal biomass and the mean chlorophyll "a"
concentrations in the upper tidal portion between river mile 50
and river mile 20 have Increased from 15 micrograms per liter (ug/1)
in 1963 to about 30 ug/1 In 1978. Peak chlorophyll "a" levels
Increased from 60 ug/1 In 1963 to over 100 ug/1 In 1978 (Heinle,
et al, 1980).

As these phytoplankton blooms die and settle to the bottom, they
decay and cause the concentration of dissolved oxygen in the river
to fall to dangerously low levels. These low dissolved oxygen
levels occur primarily in the downstream sections of the river
below river mile 25. Comparisons of dissolved oxygen concentrations
In the bottom waters of the lower river between the late 1930's
and late 1970's show that levels of dissolved oxygen have dropped to
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below two milligrams per liter (mg/1), and occasionally approach
zero, during the summer months from river mile 25 to river mile 0
(Heinle, et at, 1980). The lower estuary has historically
experienced low dissolved oxygen concentrations In the bottom
waters, but with increased nutrient loads the problem has become
acute and has begun to spread upstream. Dissolved oxygen is
especially Important because many aquatic animals become stressed
when dissolved oxygen levels fall below 5 mg/1.

Along with this change in water quality has come a decrease in the
secondary productivity of the river. Oyster harvests are down from
the 1950 level and have Increased recently only through seeding
efforts by the State (Mihursky and Boynton, 1978). Spat set, which
Is a measure of the reproductive success of the oyster population,
has always been sporatic in the upper Patuxent River (river mile
30 to river mile 20). However, over the last ten to fifteen years
spat set has been almost non-existent In this section of the river,
even though spat set in the lower river (river mile 10 to 0) has
been high recently, with excellent sets In 1980, 1981 and 1982
(Boyd, I982). Mature oysters are also suffering from water
quality problems, especially above river mile 15, and many oysters
are dying of old age on bars closed by the health department
because of high coliform counts (Krantz and Webster, I979)> The
finflsh harvest in the Patuxent has also decreased for certain

Important species, such as striped bass, as it has ail over the
Bay (EPA, 1981).

Searching for a Solution

The poor water quality and declining fisheries were of prime concern
of the Southern Maryland counties during this period of rapid
development and population growth. Two events occurred during
this time which sparked intense controversy over the river. The
first event occurred in the mid-1970's when Howard County announced
It would expand Its Savage sewage treatment plant from 10 mgd to
15 mgd, and to implement phosphorus controls for advanced wastewater
treatment.

In October 1977, in response to this, the county commissioners
of Calvert, Charles and St. Mary's counties filed suit against
EPA to halt the expansion until an environmental impact statement
was prepared, contending that the expansion would effect drinking
water supplies, public health and Increase the eutrophlcatlon of
the river. The county commissioners subsequently altered their
position to allow the construction to continue, as an environmental
impact statement was prepared and In July I98O the U. S. District
Court ruled In the counties' favor and ordered EPA to prepare an
environmental Impact statement.

A second and more significant event occurred in March 1970 when
the county commissioners of Calvert, Charles and St. Mary's counties
again sued EPA and the State of Maryland. This suit challenged the
adequacy of the Patuxent River Basin Water Quality Management
Plan which was approved by EPA. This plan advocated phosphorus
control as the preferred advanced wastewater treatment method for
controlling eutrophication in the Patuxent. However, the county
commissioners felt that those water quality standards were outdated
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and maintained that nitrogen control was also necessary to control
eutrophication In the lower river. This position was strongly
endorsed by the Patuxent River Technical Advisory Group, which is
an ad hoc committee of local scientists formed in 1977 to advise
the State on water quality planning in the Patuxent. The central
Issue in this lawsuit was nitrogen versus phosphorus removal. On
October 30, 1980, the U. S. District Court ruled in the county
commissioners' favor and ordered the State and EPA to prepare a
new water quality plan for the Patuxent.

These lawsuits and Intense lobbying by the Southern Maryland
elected officials also sparked interest in this controversy
by the Governor and State Legislature. In 1980 Senate BUI 10*17
was passed which directed the Department of State Planning to
prepare a policy plan for the Patuxent watershed, and established
the Patuxent River Commission composed of ten members - one from
each of the counties In the basin and representatives from the
Department of State Planning, Natural Resources and Health and
Mental Hygiene. The Patuxent River Commission was to play a
pivotal role In the development of a strategy to resolve these
outstanding issues because it provided a forum for discussion,
rather than confrontation or litigation.

Before an effective plan for water quality management on the
Patuxent could be developed, the question of whether to require
nitrogen or phosphorus controls had to be resolved. To settle
the question, the State of Haryland contracted with a consulting
company to develop a model for assessing the water quality impacts
of various nutrient strategies. When the result of the modeling
effort was released, It recommended phosphorus control. This
conclusion was Immediately challenged by the scientists who made
up the Technical Advisory Group for the Patuxent. The Technical
Advisory Group contended that the model concerned Itself primarily
with the nutrient and algal concentrations in the upper river and
did not adequately predict water quality In the lower river where
the dissolved oxygen problem was most apparent. The scientific
community was strongly supported by the elected officials of
Southern Maryland and together they continued to advocate a balanced
nutrient strategy to control both nitrogen and phosphorus.

At this point the State found Itself In a very difficult situation.
The model that the scientific community thought would settle this
nutrient control controversy only caused more controversy. The
lack of a nutrient strategy was holding up the drafting of a basin
wide water quality plan and If a plan wasn't developed within a few
months the federal government was threatening to withdraw Its
construction grant money for building and upgrading sewage treatment
plants on the river. In addition, most of the discharge permits
for sewage treatment plants on the Patuxent had expired and could
not be renewed until a nutrient control strategy was drafted.

To break this deadlock, the State, working through the Patuxent
River Commission, chose a unique approach and decided to hold a
conflict resolution session, called a charrette, which would be
a three-day meeting of all parties Involved In the controversy.
The charrette process was unique In that It Is based on intensive,
prolonged debate and negotiation, under a deadline, and facilitated
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by trained conflict resolution mediators. The Charrette was
held on December 2 to 4, I98I and was facilitated by a consulting
company, which specializes In environmental mediation. The Charrette
was made up of kO people including the Patuxent River Conwlsslon,
scientists, watermen, representatives from state and federal agencies,
state senators and delegates, local elected officials and concerned
citizens.

The Charrette produced a compromise that proved to be a breakthrough
In terms of moving ahead with water quality programs on the Patuxent.
The State acknowledged for the first time that nitrogen may be the
limiting nutrient in the lower river while still holding that
phosphorus was limiting In the upper river. Once this position
was accepted by consensus of the Charrette, the meeting moved ahead
and produced a number of recommendations.

The major recommendations made by the Charrette were:

1. Phosphorus point source loads are to be limited to 420 pounds
per day from the combined flow of all sewage treatment plants
on the river.

2. The nitrogen loads are to be reduced by l»,000 pounds per day -
2,000 pounds from point sources and 2,000 pounds from non-point
sources.

3. Land treatment Is to be a preferred alternative when planning
treatment facilities.

k. The State through local agencies will Implement an aggressive
non-point source control program.

5- The State will develop a water quality research and monitoring
program for the Patuxent.

Bringing About Change

After the Charrette, the State faced the task of putting these
recommendations into effect. Fortunately, they already had a
mechanism for doing this in the form of the Patuxent River
Coumisston. All agencies and counties affected by the Charrette
recommendations were already represented on the Commission and
were comfortable working with one another. As various state
agencies developed policies as mandated by the Charrette, they
were reviewed and approved by the Patuxent River Commission.

The State of Haryland demonstrated Its comnltment to the river
and the Charrette recommendations by Immediately Initiating specific
programs targeted for the Patuxent River. The Maryland Department
of Health and Mental Hygiene was first to act by adopting a nutrient
control strategy on January \k, 1981. The main points of the
strategy were:

I. All sewage treatment plants greater than 0.5 mgd must meet
1.0 mg/1 phosphorus limits and plan for 0.3 mg/1.

375



2. Specific sewage treatment plants will limit nitrogen to
3.0 mg/1 by conventional or land treatment.

3. Land application is the preferred treatment alternative In
the basin.

With the nutrient strategy drafted, the Patuxent River Basin 208
Water Quality Management Plan could be developed and approved,
which In turn freed up the construction grant funds and the sewage
treatment plant permitting process.

The Department of Health and Mental Hygiene also began work on a
non-point source pollution control program which included:

1. A technical committee to develop basln-wlde non-point source
model to evaluate problem areas and the effectiveness of best
management practices.

2. An agricultural task force made up of Soil Conservation Service
and Department of Agriculture personnel to recommend best
management practices for farmers.

3. A program to control urban/suburban non-point pollution by
working with the counties to develop more effective stormwater
management plans.

k. A $5 million agricultural cost sharing program, approved by
the legislature and Jointly administered by the Department
of Agriculture, to assist farmers In Implementing best
management practices.

In addition to improving the water quality of the Patuxent, the
State began to revitalize the fishing industry through the efforts
of the Department of Natural Resources. In the spring of 1982,
a $1 million oyster reseedlng program was begun on the Patuxent
by using seed beds established at the mouth of the river. A finflsh
restocking program was also established to stock striped bass, bass
hybrids and largemouth bass In the river over a five-year period.
The State also began other programs such as a Department of Natural
Resources effort to reclaim abandoned sand and gravel operations
on the Patuxent and the preparation of a Patuxent River Policy
Plan by the Department of State Planning.

The new state programs for the Patuxent will lead to significant
improvements In water quality and productivity for the Patuxent
River. More Importantly, this effort demonstrates a unique form
of problem solving In which litigation Is replaced by cooperation
and which pulls together groups such as scientists, watermen and
local elected officials, who are often left out of these Important
policy decisions and yet are the most Important element In shaping
and Implementing them.
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AN INTERSTATE COORDINATION NETWORK FOR CHESAPEAKE BAY

Margaret R. Johnston

Chesapeake Bay Commission
60 West Street, Suite 200
Annapolis, Maryland 21401

While several interstate entities have existed in the Chesapeake Bay
region for many years, Maryland and Virginia have only recently formed
two government institutions whose primary purpose was to focus attention
on the Chesapeake Bay. These two institutions, the Chesapeake Bay
Commission and the Bi-State Working Commietee, were formed in 1980 and
1979, respectively. These additions to previously existing interstate
river basin commissions have led to the conclusion that an intergovern
mental management strategy for the Chesapeake Bay may, while somewhat
fragmented, already be in place.1 Yet, the discussion of whether or
not government in the Chesapeake Bay region is sufficiently organized -
sufficiently to control man's activities in order to preserve the
resources of the Bay - has hardly abated. Indeed, this topic is one
of the primary subjects of the ongoing Chesapeake Bay Program conducted
by the Environmental Protection Agency.2 If one considers the entire
"Chesapeake Bay System" to include the entire drainage basin and the
migratory fish that use it, then there are nine interstate institutions
which are responsible for some aspect of coordination of government
activity relating to the resources of the Bay. These institutions are
listed and characterized in TABLE I. While no one institution can claim

the role of the manager of the Bay, with the Chesapeake Bay Commission
and the Bi-State Working Committee serving as a core, these institutions
together form a coordinatlve network with potential for interstate action
on nearly any Chesapeake Bay resource management issue which may arise.

This network has been in place for a relatively short time, and evalua
tion of its functioning are probably premature. Nonetheless, deficiencies
in the structure of this network can be and have been noted. Several pro
posals for modifying the existing institutions, or creating new ones,
are on the table.
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The creation of the Bi-State Working Committee in 1979 and the Chesapeake
Bay Commission in 1980 did not preclude developing other arrangements for
coordination of Bay management. The enabling instruments of both bodies
recognize the need for and prospects of new proposals. New formal struc
tures will have a monumental task of fitting into a background of not only
existing federal and state agencies but existing interstate institutions
as well. The immediate approach to addressing deficiencies in the manage
ment structure for Chesapeake Bay will involve informal expansion of these
groups and/or the creation of new formal sub-groups attached to them. A
study of regional resource management institutions commissioned by the
Chesapeake Bay Program pointed out that when resource management problems
are large and complex, they are often best dealt with by a multiplicity
of institutions.1* Thus, while it may offend those seeking a simple, neat
easy to understand government structure, the network approach incorporating
old and new institutions may be better for the Bay than a new holistic
agency designed to resolve all resource management problems.

Examination of TABLE I leads to some general statements about the institu
tions which make up the network:

(1) Only two Institutions deal with the Bay as a unit, and with the full
range of issues involving Bay resources. One, the Bi-State Working Com
mittee, coordinates executive agency activities, while the other, the
Chesapeake Bay Commission, deals mainly with problems requiring legisla
tive solutions.

(2) Two River Basin Compacts are in effect for the two most important
tributaries of the Bay. The two resulting Commissions vary widely in
authority, but are similar in their abilities to coordinate, study, and
plan for the water resources of their subject basins. This leaves several
Important drainage areas without any government entity to focus special
attention on them, including the small tributaries making up what is known
as the West Chesapeake Basin (the Gunpowder, Patapsco, Magothy, Severn,
West and Rhode Rivers in Maryland), the York, Rappahannock and James Rivers
in Virginia, and all of the rivers of the Eastern Shore. The Patuxent
River Commission, not shown in TABLE I, is an intrastate entity comprised
of state and local officials in Maryland.

(3) Two institutions deal with research coordination. One, the Consortium,
is an attempt to respond in a coordinated manner to Che multidisciplinary
needs of government management of natural resources. While it provides
an important resource to the governments in the regions, and has played
a lead role in identifying priority research needs, it does not have any
role in directing or coordinating the research efforts of government
agencies. The Research Coordination Board was designed to play that role.
The Board has not yet been formally constituted, nor funded, although
efforts are underway at both the state and federal levels to make it
function.

(4) Three interstate institutions deal with fisheries management, but
none of them focus on Chesapeake Bay. One is narrowly focused to regu
late fishing activity on the Potomac River. The other two are much more
broadly focused - the Mid-Atlantic Fishery Management Council in fact
deals with an area totally exclusive of the Bay - but both develop plans
for species of fish important to commerce or recreation in the Bay.

In examining these structures, primarily the ones dealing with water
quality, the Management Study of the Chesapeake Bay Program suggests
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three factors which might restrict implementation of that Program's
results: 3

1. Geographic Scope: No one organization has the entire "problem area",
i.e., the entire 64,000 square mile drainage basin of the Bay, in its realm.

2. Focus: No organization focuses on the water quality of the Bay as a
unit; the two primary Bay-wide institutions deal with a multitude of
issues.

3. Membership: No one organization has all the relevant state and federal
actors (including at least Pennsylvania, Maryland, Virginia, the Environ
mental Protection Agency and the National Oceanic and Atmospheric Admin
istration) .

I will suggest two other limiting factors:

1. Local Government: There are few regional institutions which provide
for local participation; none of the interstate Institutions described
here do so.

2. Technical Support: There is no independent technical staff which can
continue a program of directed research, inventory and analysis of Bay
water quality problems.

The Management Study suggests four possible options for dealing with these
deficiencies:

1. Create a new formal institution, i.e., by Interstate Compact,

2. Expand existing structures geographically,

3. Create new informal structures, i.e., the "management committee"
concept, or

4. A combination of the above.

In fact, steps are currently being taken to informally expand existing
structures. Consideration is being given by the Susquehanna River Basin
Commission to extend an invitation to Virginia for non-voting member
status; it is believed that this step could be taken without amending
the Compact.1* The Chesapeake Bay Commission has developed a working
relationship with the Joint Committee on Conservation, a Pennsylvania
Legislative Committee which has oversight of environmental programs.
A similar expansion could be made by the Bi-State Committee; Pennsyl
vania could be asked to participate when matters concerning the
Susquehanna arose. These actions might largely allay the perceived
lack of sufficient geographic coverage by interstate arrangements.

The breadth of focus of the two major Bay-wide institutions has also been
perceived to. limit the amount of attention which can be given by either
group to water quality. This concern is made more valid in that neither
the Chesapeake Bay Commission nor the Bi-State Working Committee has a
large staff. While new institutions may not be necessary, an identifi
able working group of individuals concerned primarily with water quality
management could be created. Such a group should have available to it
the technical expertise and ties to the research community so that it can
continue to provide the synthesis of science and management which has been

382



fostered by the EPA Program. Such a group could be created within or
attached to the Bi-State Working Committee and/or the Commission and
make recommendations for concerted legislative and administrative action
to those groups.

Similarly both groups could, without change in basic structure, concen
trate more in obtaining federal participation. While neither has federal
membership, both organizations currently have formally named federal con
tacts. Little thought, however, has been given to local participation.
Part of the reason for this has probably been the sheer number of local
governments around the Bay, and the perception that local governments
would not be interested in, nor effective in addressing "whole Bay"
problems. Lack of local participation is one of the common failings of
regional institutions.15

One solution to this situation has been suggested: to develop intra
state or sub-regional associations of local governments around tributaries
which exist in only one state, such as the James or Rappahannock. An
example of this type of arrangement does exist in the form of the
Patuxent River Commission, which joins together appropriate local govern
ments and state agencies.

In the area of fisheries management, a different sort of limitation is
recognized. Interstate institutions which focus primarily on fisheries
are common. None, however, focuses on the Chesapeake Bay as a fishery
resource. Unlike Che problems of water quality, no major federal effort
has focused on fisheries management problems of the Bay. The need for
coherent statistics and monitoring of fisheries resources in Chesapeake
Bay is a clearly recognized need among managers. Some individuals have
suggested that In order to develop adequate fisheries statistics and to
ensure that management orienced research on fisheries takes place in a
coherent manner, some new Institutional arrangement is necessary. A
recent conference on Chesapeake Bay fisheries statistics resulted in a
recommendation that a Chesapeake Bay Cooperative Fisheries Investigation
Unit be formed and associated with the Bi-State Working Committee. '
Since, more so than with water quality, changes in fisheries management
will require legislative action, the Chesapeake Bay Commission also has
a need for reliable, coherent advice from fisheries scientists and man
agers in both states. While no formal action has been taken on this
recommendation, members of the Bi-State Working Committee and the
Commission staff are discussing informal ways of forming and funding
teams of managers and scientists to address the needs of shared fisheries
such as the blue crab fishery.

Another suggestion for changing existing inter-governmental arrangements
is to combine Che Bi-State Working Committee and the Chesapeake Bay
Commission into a single Chesapeake Bay council. ° The reasoning behind
this proposal is largely based on the fact that these two institutions
have the same focus, both geographically and in terms of issues. The
difference in their activities, however, is not in the problems they
focus on, but In the solutions they devise. The Committee deals with
administrative problems, and the Commission with legislative action.
As has been aptly pointed out "... chis dichocomy between policy and
administration is never a clear one ..." and could lead to competition
between the two organizations in claiming an interest in Bay management,
per se.1 Indeed, the fact that the similar broad scope of issues with
which each organization is to deal almost ensures that they will often
be addressing the same issues. Instead of competition, however, the
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relationship which is evolving between the two groups is one of collabora
tion. The two groups worked extremely closely this summer to address
questions arising from loss of residency restrictions in both states.
Such interaction must continue.

Finally, it can be clearly seen that all the interstate institutions in
the region should be cognizant of, and sensitive to, the existence and
functioning of the others. Lines of communication between all groups
must be kept open at all times.

Figure I summarizes the relationships between the interstate organiza
tions in the Chesapeake Bay region. Solid lines denote existing rela
tionships created through the overlapping membership in these entities.
Dashed lines denote where relationships need to be created or improved
to strengthen the network.

|Local Governments|I ^ 1
Atlantic States Marine
Fisheries Cosznlsalon

Chesapeake Bay
Commission

•id-Atlantic Regional
Fishery Management Council

Pennsylvania

Interstate Commission on
Itbo Potomac River Basin

Chesapeake Bay
Research Board

(Susquehanna River
basin Commission

FICUIE I. RELATIONSHIPS BETWEEN STATE, FEDERAL AND LOCAL GOVERNMENTS AND INTERSTATE INSTITUTIONS

1 Gottschalk, John. 1981. A concept of management for the Chesapeake
Bay. Pages 311-317 in Transactions of the 46th North American Wild
life Institute. Wildlife Management Institute. Washington, D.C.

2 Environmental Protection Agency. 1982. Management mechanisms for
Chesapeake Bay water quality. Pages 212-233 in Chesapeake Bay Pro
gram: An action plan. In preparation.

3 Bl-State Agreement on the Chesapeake Bay. 1982. Section 8-302 in
Natural Resources, 1982 Cumm. Supp., Anno. Code of Md. The Michie
Company. Charlottesville, Virginia.

384



10

11

15

16

Dalton, John N., and Harry Hughes. 1982. An Agreement between Che
Governors of Che Commonwealth of Virginia and the State of Maryland
concerning management of the resources and activities of the Chesa
peake Bay and Coastal Areas. Pages 12-13 in: Bi-State Working
Committee, Second Annual Report. Annapolis, Maryland.

Chesapeake Research Consortium, Inc. Meeting the Challenge of the
Chesapeake. Undated leaflet. Shadyside, Maryland.

Chesapeake Bay Research Coordination Act of 1980. 16 U.S.C.A. 3001
et seq.

Susquehanna River Basin Compact. 1974. Section 8-301 in Natural
Resources, Anno. Code of Md. op cit.

Potomac River Compact of 1958. 1974. Section 4-306 in Natural
Resources. Ibid.

Compact for Creation of Potomac Valley Conservancy District and
Interstate Commission on the Potomac River Basin. Public Law

91-407, 84 Stat. 8S6-860.

Atlantic States Marine Fisheries Compact. 1974. Section 4-301
through 4-305 in Natural Resources. Ibid.

Magnuson Fisheries Conservation and Management Act of 1976.
16 U.S.C.A. 1801 et seq.

" Goetze, David, Susanna Sherman, Kenneth Godwin and Helen Ingram.
1979. Evaluation of institutional arrangements for water quality
problems. Drafc report. Resources for the Future, Inc. Washingcon,
D.C.

13 Environmental Protection Agency. op_ cit.

14 Silbermann, Henry. Alternate member from Md. Susquehanna River Basin
Commission. Personal communication.

Goetze, et_ a_l. op_ cit.

Kerns, Waldon. Personal communication.

17 Cronin, L. Eugene. 1982. Report of Workshop on Chesapeake Bay
Fisheries Statistics, Fredericksburg, Virginia. July 12-13, 1982.
Maryland Department of Natural Resources. Annapolis, Maryland.

18

19

Shabman, Leonard, and Waldon Kerns. 1982. Organizing government for
management of the Chesapeake Bay: emerging issues and alcernatives.
Virginia Water Resources Research Center. Blacksburg, Virginia.

Shabman and Kerns. Ibid.

385



U. S. OCEAN DUMPING POLICY AT A CROSSROADS1

Eric Erdheim

Office of General Counsel

National Oceanic and Atmospheric Administration
Washington, D. C. 20230

1981 was a watershed year for U.S. ocean dumping policy. A
report by the National Advisory Committee on Oceans and
Atmosphere (NACOA) recommended that EPA's policy of minimizing
and eliminating the use of the oceans for waste disposal be
reversed (NACOA. 1981). Then a Federal District Court Judge
declared that EPA ocean dumping regulations implementing this
policy were illegal (U.S. District Court. 1981). Since these
events U.S. ocean dumping policy has been in a state of turmoil.
This paper will discuss these events and will describe upcoming
actions which will affect the development of a new ocean
dumping policy.

The Ocean Dumping Act

The Ocean Dumping Act, more formally known as the Marine
Protection, Research and Sanctuaries Act of 1972, establishes a
protectionist policy of prohibiting or strictly regulating
ocean dumping of materials which would adversely effect human
health or the values of the marine environment. The Corps of
Engineers (COE) for dredged materials and EPA for all other
materials are authorized to issue permits for ocean dumping
where it is determined that the dumping will not unreasonably
degrade or endanger human health or the values of the marine
environment. EPA is required to develop criteria to define
this "unreasonable degradation" standard and in developing the
criteria it is required to consider statutory factors concerning
the effects of the dumping, the need for the dumping and the
probable impacts of utilizing alternative methods and locations
for dumping.

The views expressed in this paper are those of the author and do
not necessarily reflect those of the National Oceanic and
Atmospheric Administration.
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The Ocean Dumping Act also implements the London Ocean Dumping
Convention which establishes an international regime for the
regulation of ocean dumping very similar to that of theOcean
Dumping Act. The Convention differs frcm the Act in one significant
respect. The Convention prohibits the dumping of materials
found in Annex I such as organohalogens, mercury and cadmium
unless the materials are contained as trace contaminants
in other wastes. Thus, the Convention requires that only the
ecological considerations of the dumping be used to determine
if Annex I materials can be ocean dumped. No consideration is
permitted of the need for the dumping or of alternatives.

Implementation of U.S. Ocean Dumping Policy: 1972-1980

In the 1970's, dredged material represented 80-90 percent of all
ocean dumped materials. EPA and the Corps have not attempted
to phase out ocean dumping of dredged material. This policy
stems from the need to dispose of dredged materials from
navigation projects so that navigation can continue unfettered.

Ocean dumping of waste materials declined by roughly two
million tons between 1973 and 1979 (CBQ. 1980). Most of the
decline in ocean dumping is due to a 49 percent decrease in
industrial waste disposal. In contrast to its position on
dumping dredged material EPA did adopt a policy of phasing out
ocean dumping of sewage sludge and industrial waste that might
negatively impact the marine environment (EPA. 1977). Sewage
sludge dumping rose by one million tons over this period,
however, because of the increased usage of sewage treatment
plants. EPA issued "interim permits" for dumping which might
negatively impact the marine environment. Permittees were
required to prepare and implement a plan to phase out this
dumping. EPA also issued interim permits to municipalities if
the municipalities demonstrated a good-faith attempt to obtain
funding necessary to adopt alternative disposal techniques. In
1977, EPA adopted a December 31, 1981 cut-off date for the
issuance of "interim permits" (EPA. 1977). EPA asserted that
the 1981 deadline was adequate time for dischargers to implement
technologically feasible disposal alternatives.

Congressional displeasure with EPA's implementation of the
interim permit process led Congress in 1977 to adopt the so-
called "sewage sludge Amendment" to the Ocean Dumping Act.
Congress required EPA to prohibit the ocean dumping of sewage
sludge but rather than define the term "sewage sludge" as it is
commonly used, it defined the term as municipal waste the ocean
dumping of which would unreasonably degrade human health or the
values of the marine environment. This "unreasonable degradation"
standard contains the same language as the unreasonable
degradation standard already existing in the Ocean Dumping Act.
By adopting this Amendment, Congress wished to show its
displeasure over use of interim permits and require EPA to stop
issuing permits which did not comply with the unreasonable
degradation standard of the Act. EPA interpreted this Amendment
as requiring the termination of ocean dumping of sewage sludge
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which violated EPA's environmental impact criteria. These
criteria established when a particular dumping would negatively
affect the marine environment. As a result, numerous municipalities
were required by EPA to phase out such dumping.

New York City v. EPA

New York City, which dumps approximately 260 dry tons of
sewage sludge each day into the New York Bight Apex, asked EPA
for an extension of its interim permit. The City argued that
the adverse impacts and costs of the land disposal option EPA
required the City to adopt exceeded the impacts and costs of
continued ocean dumping. EPA rejected the action out of hand
arguing that it was required to prohibit such dumping by the
end of 1981, and the City sued EPA. The City asserted that the
Ocean Dumping Act only prohibited dumping which unreasonably
degraded the marine environment and that in determining
unreasonableness, EPA must evaluate the financial costs and
environmental impacts of land based alternatives and the effects
of dumping at the dumpsite. A Federal District Court Judge
agreed with New York City and found EPA's ocean dumping criteria
to be arbitrary and capricious (U.S. District Court. 1980).
The Court determined that the Ocean Dumping Act imposes a
balancing requirement on EPA to determine whether dumping is
unreasonable and that EPA must establish criteria which lead to
a case-by-case consideration of the relevant statutory factors
and any additional factors EPA chases to consider.

The Court then concluded that EPA's criteria violated the
Ocean Dumping Act because: (1) the environmental impact criteria
are established as the test for determining unreasonable
degradation without consideration of the other statutory factors;
(2) the criteria assume that technologically and economically
feasible alternatives exist in all cases; and (3) the criteria fail
to provide for the consideration of the environmental effects
of land based alternatives. The Court chastised EPA for failing
to consider in the criteria the characteristics of the dumpsite.
The criteria allow EPA to prohibit dumping of some materials
even if the dumping would not harm the dumpsite and the dumping
prohibition would not significantly improve the environment.

EPA did not appeal this decision and EPA and New York City
eventually negotiated a settlement which allows the City to
continue its dumping until EPA evaluates the City's ocean
dumping application pursuant to the statutory factors. EPA has
negotiated similar agreements with a number of New Jersey
municipalities.

The Court's decision requiring a balancing of the statutory
factors is correct. The requirements in the Act to consider a
number of conflicting statutory factors and to make permit
decisions based on a reasonableness test clearly indicate the
balancing requirement imposed on EPA.
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The Court'8 decision, however, goes too far in requiring a
case-by-case consideration of statutory factors. The Act
only requires EPA to consider the factors in prescribing
criteria. EPA, then, may conclude that certain statutory
factors need not apply in all permit cases if EPA develops a
record to support its determination. The Court's opinion
really reflects its determination that EPA did not develop an
adequate record to conclude that eooncmically and technologically
feasible alternatives having little or no environmental impact
always were available and that the failure to comply with its
environmental impact criteria always demonstrated that dumping
would result in additional environmental deterioration at the
dumpsite. This lack of an adequate record fatally flawed the
balance EPA struck.

Perhaps even more important, the decision was clearly inadequate
in its failure to address the requirements of the Convention.
The regulations which were found illegal by the Court implemented
the Convention as well as the Ocean Dumping Act. Thus, if any
of the provisions were required by the Convention, they should
not have been found to be illegal. As previously noted, the
Convention is stricter than the Act in regulating Annex I
materials because it does not allow for the balancing required
by the Act. To the extent that the criteria implemented this
requirement of the Convention, the Court was in error in striking
down the criteria.

The Clean Water Act

One aspect of the Court's decision indicates how ocean
dumping problems are really a function of the effectiveness of
implementation of the Clean Water Act. The Court determined
that prohibiting sewage sludge disposal in the New York Bight
Apex would not improve the environment at the dumpsight because
most pollutants entering the dumpsite are from sources other
than sewage sludge clumping. In fact, most pollutants enter the
marine environment from sources other than ocean dumping.
Almost all of these sources are regulated under the Clean Water
Act.

The Clean WaterAct establishes a national policy of restoring
and maintaining the chemical, physical and biological integrity
of the Nation's waters. The Act contains numerous programs to
deal with discharges of pollutants. These pollutants can enter
the marine environment through direct discharge into the ocean,
discharge into waters which flow into the marine environment,
discharges which enter bottom sediments and are eventually
dredged and dumped into the ocean, and discharges into publicly
owned treatment work (POTWs) systems which, in the process of
treating water, create sludge which may be ocean dumped. The
Act's pretreatment and sewage sludge disposal programs demonstrate
the importance of the Act in controlling marine pollution.

Point sources discharging pollutants into POTWs must comply
with categorical pretreatment standards the Act requires EPA
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to publish. These standards must address pollutants not susceptible
to treatment at the POTW or which would interferewith its
operation. Pretreatment standards may be revised downward
where a POTW removes all or a part of a toxic pollutant and the
resulting discharge does not prevent sludge use or disposal
pursuant to sewage sludge disposal guidelines to be promulgated
by EPA under section 405 of the Act. EPA evidence shows that
industries are the major source of toxic pollutants inPOTWs
and that industrial pretreatment provides much superior removal
of pollutants than treatment at the POTW (EPA. 1981). Some
toxic pollutants removed by the POTW from the effluent stream
enter the POTW sludge and can lead to sludge management problems.
Toxic heavy metals and some organic chemicals commonly are
found in sludge of POTWs used by industry.

Although pretreatment standards are of clear importance for
sludge management and protecting the nation's waters, the
pretreatment program has been branded unsuccessful by a 1980
report of the House Public Works Committee, the Committee
with responsibility for the Clean Water Act (U.S. Congress.
1980). This failure is of added importance because the Resource
Conservation and Recovery Act, the Act that establishes a
cradle to grave system for managing hazardous wastes, does not
apply to the mixture of hazardous waste and sewage sludge
passing from a sewer system to a POTW. In addition, EPA has
never adopted regulations to implement the section 405 sewage
sludge disposal program. EPA's failure in these two regards
exacerbates marine pollution problems in general and sewage
sludge ocean dumping concerns in particular.

The NACOA Report

InJanuary, 1981, NACOA issued its report, The Role of the
Ocean in a Waste Management Strategy. NACOA documented how
waste disposal laws designed to regulate different environmental
media resulted in a disjointed process of waste management with
waste disposal shifted from one medium to another as implementation
of laws regulating the different media commenced. This problem
of disposal based on use of the medium of least regulation led
NACOA to its most important, and roost forgotten recommendation,
that Congress adopt a national waste management policy and
eliminate conflicts in existing waste disposal laws. The Report
also demonstrated that the marine environment should not be
foreclosed as a disposal option and that the choice of disposal
medium should focus on minimizing the risk to human health and
the environment.

There are, however, some problems with the NACOA report. NACOA
failed to emphasize the interrelationships of its recontnendations.
Many are now citing the Report to support arguments to allow
greater ocean dumping while ignoring the recommendation that
ocean dumping be one component of a consistent, integrated
national waste disposal policy. NACOA also underestimated the
lack of consistency currently existing among the various waste
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disposal laws (CRS. 182). Waste disposal laws other than the
Ocean Dumping Act generally give little consideration to the
effects of disposal in other media focusing instead on the
effects of disposal in the regulated medium or on technology
based disposal standards. The Ocean Dumping Act, as interpreted
by the Court in NYC v. EPA, means that the oceans will now be
the medium of least regulation. Finally, NACOA exhibited a
bias towards using the marine environment for waste disposal.
It recommended changes in marine waste disposal policy outside
the context of a national waste disposal policy and it failed
to acknowledge the need for a special marine disposal policy to
account for the public good nature of the ocean. Existing
economic and political forces will fail to protect the ocean
adequately.

The Future of U.S. Ocean Dumping

There is likely to be increased use of the capacity of the
marine environment to assimilate some types of wastes. As a
result of NYC v. EPA, a number of municipalities have expressed
an interest in initiating or resuming ocean dumping sewage
sludge. In addition, the construction and operation of additional
sewage treatment will result in an increase in the amount of
sewage sludge created. NCAA's Office of Resource Conservation
and Assessment estimates that the amount of sewage sludge
generated by POTWs in coastal counties which will need to be
disposed of will increase from less than two million tons per
year in 1980 to over 4 1/4 million tons per year by the year
2000 (Charles Ehler, Personal Communication). Restrictions in
disposing of sewage sludge on land and in incinerating sludge
because of the requirements of the Resource Conservation and
Recovery Act and the Clean Air Act mean that feasible and
economic alternatives to ocean dumping of sewage sludge may be
limited (Lahey. 1982). Finally, the push to construct deep
draft channels to allow large vessels access to U.S. ports to
load coal destined for foreign nations is likely to lead to
increased disposal of dredged material in the marine environment.
Ocean dumping policy will be effected by five actions likely
to occur in next year.

Congress is currently considering amendments to the
Ocean Dumping Act. The House of Representatives has passed a
bill which would, among other things, require EPA to establish
a schedule to designate dumpsites and periodically monitor such
sites, and authorize EPA and the Corps to condition permits bo
develop processes for reducing or eliminating contaminants.
The House has passed another bill requiring NCAA to conduct
research on measures of degradation and the ability of the
oceans to assimilate wastes and requiring EPA to assess the
feasibility of developing regional multi-medium waste management
disposal plans. Congress also is considering amendments to the
Clean Water Act. The Administration has proposed giving EPA a
discretionary rather than mandatory authority to adopt categorical
pretreatment standards.
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EPA is likely to be proposing revisions to its ocean dumping
regulations to incorporate any amendments to the Ocean Dumping
Act, a number of judicial rulings including the decision inNYC
v- EPA, guidelines implementing the Convention and new research
findings. EPA also will soon begin the regulatory process on
New York City's application to dump sewage sludge in the New
York Bight Apex. EPA may propose to move the dumpsite to a
deepwater site off the continental shelf.

Finally, the National Wildlife Federation and others have filed a
notice of intent to sue EPA over the settlement agreements it
signed with New Jersey municipalities still ocean dumping
sewage sludge. The notice of intent to sue indicates the
lawsuit will attempt to reverse the Court's ruling in NYC v.
EPA, attempt to have the Courts consider the requirements of
the London Ocean Dumping Convention, allege that EPA has violated
the pretreatment requirements of the Clean Water Act by failing
to require the municipalities to establish a pretreatment
program and allege that EPA has violated section 405 of the
Clean Water Act by failing to develop comprehensive sludge
management guidelines within the statutory time period.
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