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MARINE EXTENSION CONTRIBUTIONS
TO STATE PUBLIC POLICIES1
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Research-based education remains an appropriate model for state uni
versities as they address societal issues through public service and extension
education. Marine and coastal resource problems provide appropriate issues for
university researchers and extension educators to develop projects which assist
society and its state public policy decisionmakers work their way through problems
and potential solutions.

One of the unique aspects of public highereducationin the United States is
the public service/outreach and extension education roles originally developed by
Land Grant colleges authorized by the Morrill Land Grant Act of 1862. The current
Land Grant university system developed its three-pronged mission of teaching,
research and extension/public service activities over time through implementation of
the 1862 Morrill Act, establishing the original Land Grant colleges, the 1887 Hatch
Act establishing agricultural experiment stations and the 1914 Smith-Lever Act
responsible for creatinga national system of agricultural extension services.

Successful applications of the Land Grant model to agricultural
development provided a basis for the National Sea Grant College Act which was
signed into law in 1966 (Miloy, 1983). Sea Grant utilizes the three-pronged concept
of research, education, and advisory services (extension) to encourage the develop
ment of university-based marine research anddevelopment programs incoastal and
Great Lakes states of the United States. The National SeaGrant College Program is
currently reviewing its mission, approaches, and organizational structures used to
carry out its charge to further the conservation, utilization and management of
marine and coastal resources.

Changing approaches to the development of public policies by the federal
and state governments provide opportunities for universities that are developing
marine extension programs through participation in the Sea Grant and Land Grant
systems. The 1980s saw the applicationof the "new federalism""
" philosophy which shifted responsibility for developing public policy from the federal
to the state level. The era of major new federal initiatives like the early 1970s
Coastal Zone Management and Clean Water Acts was over.

The"new federalism" places more responsibility on innovative public policy
development at the state level. While it is possible that this creates a fragmented
approach to developing public policy, it can be an opportunity for universities to
apply research-based extension/outreach education methodologies to state marine
public policy development.

It is time for universities with Land Grant and Sea Grant programs to
assess current and future marine resource information needs of their respective

This paper borrows heavily from Bender, N., Extension education contributions to
environmental policy. TheCounty Agent, in press.
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state legislatures and marine resources management agencies which can be
addressed by marine extension and research faculty. Once educational needs are
identified, then a university can review existing knowledge bases which can be
utilized to contribute research-based information to the marine public policy
decisionmaking process.

This paper will review state public policy processes, policy-makers'
information needs and approaches for working with state legislatures and resource
management agencies as they examine marine public policy issues. Successful ap
proaches to building marine extension and legislative relationships will be reviewed
based upon experiences during a sabbatic leave with the Connecticut General
Assembly's Environment Committee and a survey of Sea Grant Marine Advisory
Programs' experiences with legislatures and marine resources agencies.

State Public Pottey Processes

Legislatures and state executive branches address a wide range of environ
mental and natural resources issues that involve marine resource policy. These are
often handled through standing committees; some legislatures having committees
specifically addressing natural resources and environmental concerns.

Developing marine extension and research programs directed toward
legislative and executive branches as primary audiences requires an understanding
of their organizational cultures which differs from that found in academia. During a
legislative session, decisionmaking is often quick-paced with legislators and staff
moving in numerous directions within a short period. For example, legislators with
the Connecticut General Assembly's Environment Committee made decisions
regarding more than 400 bills during the 1991 session.

The legislative time frame is much quicker than that found in most
university activities. Elected officials and staff are reacting to daily and hourly
decisionmaking situations which create reliance upon existing information sources,
including legislative research and fiscal analysis offices, party caucuses, lobbyists,
their own gut feelings, and, when available, quick responses from university
educators.

Fred Springer, University of Missouri at St. Louis (Wunnicke, 1991)
indicates that publications written for legislators should "be about actual problems in
the state, not a review of the literature." He further comments that issues should be
of interest to state legislatures and "it must have some implications for action."
Springer feels that legislative staffers may be a more receptive audience for public
policy analysis than legislators.

Opportunities and challenges to developing successful academia/state
agency partnerships were recently explored by Charles H.W. Foster (1991) in an
issue of Renewable Resources Journal. Foster noted that "the problem of two
distinct communities and cultures—one academic, the other governmental—had
been responsible for significant perceptual and attitudinal difficulties." He also noted
that a "Lack of perspective due to time scale differences was also reported to be a
problem. The longer range interests of academia were not always compatible with
the shorter-term needs of the agency administrator." Foster's comment about time
scale differences also applies to the different perspectives of many legislators and
academians.
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The hectic and fragmented pace of a legislative session creates an
atmosphere that doesn't appear to lend itself to active involvement of university
extension educators. Yet, these same elements create opportunities for extension
educators and researchers who can effectively bridge the gap between these two
worlds.

The different organizational cultures (including reward systems, time scales
and decisionmaking processes) present challenges to those attempting to strengthen
the ties between the Sea Grant and Land Grant University systems and state
legislative policy makers.

Concern for marine-related policy issues is a trend that will continue during
the 1990s into the 21st Century. During the 1991 General Assembly session, Con
necticut legislators addressed a wide range of issues which had direct or indirect
consequences for Long Island Sound resources:

Water quality (point and non-point-source pollution);
Solid waste management;
Hazardous waste management;
Coastal pollution;
Land use management;
Global climate change;
Recycling and composting programs;
Natural habitat protection and restoration;
Integrated pest management;
Funding of public environmental and natural resources activities;
Efficiency of state Department of Environmental Protection regulatory activities;
and

Balancing competing interests for water and land resource uses.

Legislators commonly address a wide range of marine environmental and
natural resources issues through a variety of organizational structures and approach
es. In Connecticut the following are part of the environmental policy process in the
state's General Assembly:

The Environment Committee is a 34 member standing committee of the General
Assembly with members from both the House of Representatives and the
Senate. It has formal responsibility for all bills pertaining to environmental and
agricultural manners being addressed by the General Assembly {Connecticut
Legislative Guide, 1991).

The Office of Legislative Research conducts research on issues being
addressed by the legislature. It has researchers assigned to issues addressed
by the environmentcommittee (e.g. Leff, 1991).

The Legislative Commissioners Office develops the wording of Bills for the
committee leadership and provides legal review for a bill's language.

Task forces were set up to review special issues with the following operating in
Connecticut during 1991. (Environmental fees, land use,and municipal solid waste).
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Political caucuses range from partisan caucuses (Democratic House and
Senate, and Republican House and Senate) to those that are bi-partisan like
the Long Island Sound Caucus.

Connecticut Council on Environmental Quality (CEQ), while part of the
executive branch, issues an annual report on the status of the state's
environment including specific issues of concern that may be addressed by the
legislature. Environment committee leadership frequently interacts with CEQ
staff on legislative issues.

Inter-state approaches like the Bi-State Long Island Sound Marine Resources
Committee comprised of legislators and environmental management officials
from Connecticut and New York state (e.g. LISMRC, 1991).

Legislative interactions with regulatory agency staff; and

Legislative interactions with lobbyists and the public.

Marine Environmental Legislation Passed by the 1991 Connecticut General
Assembly Session (Leff, 1991):

Non-point-source pollution;
Planning and zoning;
Combined sewer projects;
Regulation of oysters;
Pilotage study;
Immunity from oil spill response; and
Commercial fishing license suspensions.

University Knowledge Base

Land Grant institutions have worked on public policy issues through the
years in agriculture, natural resources, community and economic development,
public health, labor issues, consumer education, engineering, youth development
and education. The magnitude and severity of society's marine issues requires a
directed approach by a wide range of extension and research faculty cutting across
the breadth of disciplines and academic departments.

Sea Grant College programs, modeled after the Land Grant system,
created a national network of state marine resources research and development
programs with a strong extension education component. The Sea Grant Program
recently observed the 25th anniversary of the initial legislation passed in 1966.
Both systems have been criticized for drifting from their original mandates to foster
problem-solving through collaborative research/extension relationships. There
recently has been debate about the relevance of Land Grant universities to
contemporary society. Concern has been raised both internally and externally
regarding the trend toward basic research that has little utility within Cooperative
extension education programs and little immediate relevance to societal problems.
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The research base in Colleges of Agriculture and Natural Resources,
Engineering, and Arts and Sciences, are already addressing a variety of
environmental concerns with direct application to issues facing coastal and marine
regions. Together with expertise organized in specialized centers and institutes like
environmental and marine research institutes, centers for environmental health, Sea
Grant programs and agricultural experiment stations extension educators can tap a
research base directed toward 1990s and early 21st century issues.

Society's concerns about the marine environment and other related issues
offer opportunities to renew the balance among the tripartite missions of state
universities bystrengthening the extension/research interface. Appropriate audiences
for these efforts are legislators and public policy analysts in state legislative and
executive branch policy research offices.

Building University/Legislative Ties

Successful marine extension educators who develop educational programs
for legislators will develop an understanding of state-level public policy processes
including:

State legislative processes including decisionmaking time frames;

State legislative organizational structures including standing and ad hoc
committees, leadership positions, and support offices like legislative research
and fiscal analysis;

Impacts of elected officials' personalities on the decisionmaking process;

Currentmarineand related key issues facing a state;

Externalfactors affecting the legislative process; and

Educators need to understand that aspects of the legislative culture also apply
to their universities' culture, structure, processes, personalities and issues. An
important part of these factors are the specific relationships among teaching,
research and public service/extension education at one's academic institution.

Methods that contribute to legislative utilization of research-based extension
education programs include:

Placing legislators and key staff on mailing lists for newsletters, technical
reports and educational activity notices;

Developing briefing papers providing summaries of information addressing
issues of interest to state environmental decisionmakers. These should be short
and to the point;
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Developing a list of university faculty and staff with environmentally related
expertise to be distributed to legislators and staff. They should be interested in
interacting with legislators and staff;

Identifying a legislative liaison with responsibility to build legislative/extension
educational relationships;

Providing copies of reports and other publications to legislators, staff, the
legislative library and research offices;

Providing briefings on current university research and extension education
activities related to legislative issues at committee meetings and special
meetings convenient to legislators and staff; and

Involving legislatorsand staff in educational programs like advisorycommittees,
conferences, radio and television programs and tours addressing environmental
issues.

Successful Approaches to Marine Extension/Legislative Ties

State Sea Grant Marine Advisory Service Programs (MAS) have used a
variety of approaches when extending research-based knowledge to public policy
decisionmakers. A survey of MAS program leaders during 1991 (Bender et al., 1992;
Bender, 1992) provided responses to the following questions:

Provide examples of educational/applied research ties with the state legislature
and/or state natural resource/marine resource agencies?

Describe the activities' outcomes. Were they positive or negative? Why?

Provide recommendations on methods to ensure positive working relationships
with legislative/natural resources agencies.

Responses illustrated MAS interaction with legislative policy makers
spanning a range from no direct interaction allowed to a variety of interactions
including:

State Legislative Day on Lake Erie issues;

Legislatorsinvolvement in MAS field events and research cruises;

Sabbatic leave assignment with legislative Environment Committee;

Faculty assignment as temporary advisor to Environment Affairs Committee;

Testimony at legislative meetings and hearings;
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Briefing materials on marine issues provided to legislative committees, research
and fiscal analysis offices, governor's office, legislative library, and relevant
staff; and

Legislative outreach agenda developed utilizing:

Survey of legislators and staff regarding their information needs;

Fact sheets on Great Lakes issues;

Folders provided to legislative committees and research offices;

Follow-up survey concerning information's usefulness; and

Service on legislative task forces and studies.

Several MAS programs have conducted extension education field activities
for legislators and staff. Ohio State University Sea Grant initiated an annual Legisla
tive Day on Lake Erie for state legislative and congressional officials. Organizers of
the events include Sea Grant staff and members of Sea Grant's Regional Advisory
Committees. These events provide opportunities for elected officials to take a first
hand look at Lake Erie issues.

State legislators also participate in University of Maryland Marine Advisory
Service field events like aquaculture facility tours and Sea Grant research cruises.
The Connecticut Sea GrantMarine Advisory Program (SGMAP) organized a "Marine
Environmental Issues for Legislatorsand StaffWorkshop", which involvedan on-land
seminar and on-the-water boat trip aboard an educational vessel. One outcome was
a request from the State Legislative Environment Committee co-chair for a SGMAP
organized briefing on "Zebra Mussels: Potential Impacts in Connecticut" at the
committee's initial meeting of the 1992 General Assembly session.

Faculty assignments working with legislative committees and task forces in
clude: taking a six-month sabbatic leave serving as an intern with Environment
Committee co-chairs, conducting research on fishing gear conflicts for a legislatively
authorized study, serving as an advisorfor a committee providing scientific advice,
and providing testimony on bills at committee meetings and public hearings on
issues such as fisheries management, Long Island Sound publiceducation, and the
need for a regional vocational-aquaculture high school center.

MAS program leaders responding to the survey indicated the following were
part of successfulapproaches to extension contributions to developing marine public
policies:

Being awareof current and emerging environmental public policy issues through
ties with legislators and legislative staff, and on-goingfield contacts with marine
industry, public officials, organizations and individuals;

Providing objective, non-biased information which addresses current and
emerging legislative issues;
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Utilizing university research bases;

Identifying issues where university faculty and legislative staff share common
goals and interests ("a commonality of purpose");

"Willingness to share the limelight as well as the workload;"

Being available when needed to share information and perspectives; and

Keeping legislators and staff informed of available extension and research
information relating to current/emerging public policy issues ("constant
communication and an effort at doing high quality work that arrives on time").

Summary

Society's shift in the development of major environmental policies from the
U.S. Congress to state legislatures provides opportunities for Land Grant and Sea
Grant academic institutions. Universities with Land Grant and Sea Grant faculty have
the unique capacity to provide research-based technical information to legislators
and legislative staff which is not available from other institutions.

Marine extension faculty can play a key role in this process by serving as a
link between the research community and the legislature in making available objec
tive, factual information regarding marine-related environmental issues facing
society. Marine extension can also combine several roles by utilizing research-based
information together with perspectives developed when working with marine
industries, local public officials, environmental groups and other groups and
individuals involved with marine and coastal resources issues.

The continuing need to address marine environmental issues through the
development of state public policies provides opportunities for the Land Grant and
Sea Grant systems to continue to utilize the academic research/extension model that
has been evolving since the passage of the 1862 Morrill Land Grant Act.
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THE U.S COASTAL ZONE MANAGEMENT ACT

AND THE U.S CLEAN WATER ACT:

A NATIONAL EXPERIMENT IN JOINT IMPLEMENTATION

WITH THE COASTAL STATES
John J. Clarke

Massachusetts Coastal Zone Management Office

In 1990, the U.S. Congress amended and reauthorized the Coastal Zone
Management Act (CZMA). Recognizing the importance of protecting the marine
waters of the United States in a coordinated fashion, Congress linked the national
management objectives of the CZMA with a companion program for regulating
coastal waters under the federal Clean Water Act (CWA).

The CZMA's new Coastal Nonpoint Pollution Control Program requires
each coastal state to develop a plan, to be implemented through Section 6217 of the
CZMA and Section 319 of the CWA, to protect coastal waters from nonpoint sources
of pollution from adjacent land uses. Oversight is shared between the National
Oceanic and Atmospheric Administration (NOAA), administrator of the CZMA, and
the U.S. Environmental Protection Agency (EPA), administrator of the CWA.

In 1987, Congress directed EPA to establish the National Estuary Program
under Section 320 of the CWA. Due to additional recognition of mutual goals and
objectives between this section of the CWA and the CZMA, EPA and NOAA took
further steps through a coordination paper and joint guidance document to formalize
a national administrative partnership designed to implement the two statutes.

Massachusetts has successfully made the link between the National
Estuary Program and the CZMA. It is now preparing to further use its Coastal Zone
Management Program by linking implementation of the CZMA with the CWA's
Nonpoint Source Management Program.

This paper will show how two independent federal agencies, at times at
odds with each other over national environmental protection goals and strategies,
are attempting to work with each other, through their various divisions and the
coastal states, to implement the priority objectives of two national statutes. In this
paper, the Massachusetts Coastal Zone Management Program will serve as the
model for coordination using a state and federal networking approach.

Coastal Zone Management Act

In 1972, the U.S. Congress passed by overwhelming votes the U.S.
Coastal Zone Management Act (CZMA). It has continued to garner similar strong
congressional support through each of its reauthorizations, the most recent in 1990.

The act is administered by the U.S. Department of Commerce's National
Oceanic and Atmospheric Administration (NOAA)/Office of Ocean and Coastal Re
source Management.

The purpose of the CZMA was to further congressional findings that
asserted "a national interest in the effective management, beneficial use protection
and development" of the nation's 95,429 miles of shoreline.
Congress declared it national policy to, first: "preserve, protect, develop and
wherever possible to restore or enhance, the resources of the Nation's coastal zone
for this and succeeding generations."
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This was to be accomplished through a second national policy goal of
voluntary federal-state coordination and cooperation. State and local leadership in
this area was to take the form of management plans.

Congress envisioned state management plans that provided increased
natural resource protection; improved regulation of coastal development; better
public access to the shore; and public participation in the preparation of
management plans at all levels of government.

As a third national policy goal, Congress called upon states to prepare
special area management plans to protect nationally significant natural areas; to
promote water-dependent economic growth; and to improve the management of high
hazard areas.

The fourth national CZM policy goal was full public participation in the
preparation and implementation of management plans.
There were two strong incentive: for state participation in Coastal Zone Manage
ment. The first was money. Its purpose was for planning and implementation, found
in the act at Sections 305 and 306, respectively. Plans were to be submitted to
NOAA for approval, and, once they were approved, a second major participation
incentive was triggered. This second carrot is a true form of federalism or states'
rights review. It is a state review over all federal coastal activities and is known as
federal consistency.

The federal consistency provisions of the CZMA, found at Section 307,
provide for federal programs, activities and authorizations to be consistent with
NOAA approved state management plans.

Today, 29 out of out of 36 eligible coastal states and territories have
coastal programs covering 95 percent of the U.S. shoreline.

CZMA and Federal Consistency

In 1972, federal consistency was a controversial and major component of
the national act. it remains so in the 1990s. When the statute was amended in 1990,
Section 307(c)(1) was modified in order to clarify the provisions of federal
consistency. Until 1990, the statute read:

Each federal agency conducting or supporting activities directly affecting the
coastal zone shall conduct or support those activities in a manner that is, to the
maximum extent practicable, consistent with approved state management pro
grams.

In addressing the limited scope of states' consistency review over the U.S.
Department of the Interior Outer Continental Shelf (OCS) oil and gas lease sale
exploration, development and production activities, Congress overturned the
principles set down by the U.S. Supreme Court in Secretary of the Interior v.
California (464 U.S. 312 (1984)).

Section 307(c)(1)(A) presently reads:

Each federal agency activitywithin or outside the coastal zone that affects any
land or water use or natural resource of the coastal zone shall be carried out in
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a manner which is consistent to the maximum extent practicable with the
enforceable policies ofapproved state management programs.

Section 307(3)(A) reads:

... any applicant for a required federal license or permit to conduct an activity, in
or outside of the coastal zone, affecting any land or water use or natural
resource of the coastal zone of that state shall provide In the application to the
licensing or permitting agency a certification that the proposed activity complies
with the enforceable policies of the state's approved program and that such
activity will be conducted ina manner consistent with the program.

The new consistency requirements now allow states to review federal
activities and authorizations for activities that may be outside of the designated
coastal zone but affect the coastal zone. The amendment also provides coastal
states with the ability to review federal actions whose secondary, indirect or cumula
tive impacts affect the coastal zone.

The amendment further stresses that federal activities must be consistent
with an approved program's "enforceable policies." This clarification was the result of
long-standing disputes between coastal states and Commerce.

NOAA's rulemaking, at 15 CFR (Code of Federal Regulations) 930,
presently provides federal consistency review overfederal activities, federal licenses
and permits, and federal financial assistance.

Although the CZMA provided further consistency review over OCS
activities, present NOAA rulemaking (15 CFR 928 and 932), will not address the
issue at this time (Federal RegisterNol 56, No. 202/Friday, October 18,
1991/Proposed Rules).

CZMA and Special Area Management Plans

State acceptance of well-thought-out, site-specific policies and plans is
encouraged byCongress in its"Declaration of Policy," Section 303(3), of the CZMA.
It reads:

... it is the national policy ... to encourage the preparation of special area
management plans which provide for increased specificity in protecting
significant natural resources, reasonable coastal-dependent economic growth,
improved protection of life and property in hazardous areas, including those
areas likely to be affected by land subsidence, sea level rise, or fluctuating
water levels of the Great Lakes, and improved predictability in government
decision making.

The adoption of state local coastal programs as special area management
plans is an appropriate action under the CZMA and should be more widely
implemented by coastal states andused for consistency purposes.
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National Estuary Programs

Section 320 of the Federal Water Pollution Control Act, commonly referred
to as the Clean Water Act, was added by Congress on Feb. 4, 1987 (PL 100-4).
EPA's Office of Wetlands, Oceans and Watersheds (OWOW) administers the
program.

The purpose of the National Estuary Program (NEP) is to identify nationally
significant estuaries, protect and improve their water qualityand enhance their living
resources. EPA describes the program as a method for identifying estuaries
significant on a national level that are threatened by "... pollution, development, or
overuse ..." The NEP serves to promote the development of Comprehensive
Conservation and Management Plans (CCMP) in order to preserve the "ecological
integrity" of designated estuaries. It also"... seeks to protect and improve water and
sediment quality, and to enhance living resources."

To achieve these NEP "goals," EPA and its OWOW work to:

Establish working partnerships among federal, state and local governments;

Transfer scientific and management experience and expertise to NEP
participants;

Increase public awareness of pollution problems and ensure public participation
in consensus-building;

Promote basin-wide planning to control pollution and manage living resources;
and

Oversee development and implementation of pollution abatement and control
programs.

The NEP allows the governor of any state to nominate to the administrator
of EPA an area to be designated as an Estuary of National Significance and to
request the establishment of a five-year management conference. Presently, there
are 17 national estuaries. Massachusetts CZM administers two NEP's. A Tier I NEP
in the southeastern part of the state at Buzzards Bay and Cape Cod, and a Tier III
Estuary at Massachusetts and Cape Cod Bays. Massachusetts is also represented
on the Narragansett Bay Management Committee, as it shares the waters and
watershed of that estuary with its southern neighbor Rhode Island.

The purpose of the management conference is to address seven national
priority issues. These include:

The assessment of trends in water quality;

The collection, characterization and assessment of data;

A determination of the relationship between point and nonpoint sources of
pollution;
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The development of a comprehensive conservation and management plan
(CCMP);

The development of plans that will ensure an intergovernmental approach for
CCMP implementation;

The monitoring of CCMP action plan effectiveness; and

The review of federal financial assistance programs and development projects
for consistency with the CCMP.

The main requirements of the last purpose, as found in the Clean Water
Act at Section 320(b)(7), are to:

Conduct the NEP federal consistency review;

Perform the review in accordance with Executive Order 12372;

Determine whether or not the federal financial assistance project is consistent or
furthers the objectives of the CCMP; and

Enlarge the review to include activities and projects found in Appendix I of the
Catalog of Federal Domestic Assistance.

The Catalog can serve as a good source in developing a federal activities
list. The Catalog's list is developed in order to ensure compliance with Executive
Order 12372.

As with state coastal zone management programs, in order to perform NEP
federal consistency review over the effects the spending of federal money may have
on a National Estuary, estuary programs are directed to develop an inventory list of
federal activities. The Management Conference should then develop criteria for
reviewing federal activities and funding programs and set review guidelines that
highlight the objectives of the CCMP.

EPA Guidelines provide for four CCMP federal consistency review options.
The first is Executive Order 12372. Established 1983 to replace the A-95

review process, Executive Order 12372 provides a process for the
"Intergovernmental Review of Federal Programs." The executive order defines the
federal government's method of consultation with state and local governments on its
decisions involving grants, other forms of financial assistance and direct activities
they may wish to review. Each state participating in this federal review process
designates a state regional clearinghouse to coordinate the state's review. With
regard to the National Estuary Program's consistency review, the state
clearinghouse submits projects to the NEP Management Conference for the NEP
review.

A major flaw exists in the Executive Order 12372 review process. Unlike
the federal consistency review provisions of the CZMA, federal agencies are not
under any obligation to abide by the policies of a state CCMP, as they are with state
coastal zone management plans. Executive Order 12372 simply requires federal
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agencies to "accommodate or explain"why their actions and spending programs are
or are not consistent with a CCMP. This weakness in the CCMP Executive Order
12372 review process is a significant reason why states should incorporate CCMPs
into their coastal management programs. In this way, federal agencies are
compelled to comply with the relevant enforceable policies of the state coastal
program as adopted from the CCMP. All other CCMP policies, directives and
guidelines can serve as "advisory policies" that must be taken into consideration by
federal agencies when considering the affects of their actions on designated state
coastal zones.

In addition, Executive Order 12372 provides for no state review over the
issuance of federal licenses, permits and other authorizations. The CZMA does.
Where states have not established clearinghouses, a second option for CCMP
federal consistency review is to have the Management Conference perform the
review. A weakness with this option is that, according to Section 401 of the
Intergovernmental Cooperation Act, the minimal "accommodate and explain"
provision does not even apply.

A third review option is through incorporation of CCMPs into the state
coastal management program, as discussed above. Reviews can also take place
through the nonpoint source program under Section 319 of the Clean Water Act.
The fourth option is to tie into weak review authorities such as the National
Environmental Protection Act. This and other statutes that encourage intergov
ernmental cooperation simply call for a discussion of possible conflicts.

Additional review considerations include direct resolution with the federal
agency through the Management Conference or, if the federal agency itself is repre
sented on the Management Conference, resolution at the conference level.

EPA guidance concludes that: "Like many facets of the CCMP, the strength
in the consistency authority given to the Management Conference is achieved
through cooperation, rather than through the law itself." Outside of direct incor
poration of the CCMP into a state coastal management program, the three other
CCMP federal consistency review options remain inadequate in that no federal
agency is obligated to accommodate the comments or concerns of a state NEP. It
is, therefore, to the states' advantage to use "the law itself," through the CZMA, and
ensure federal compliancewith the CCMP, rather than to relyon the good will of the
federal government to cooperate, as in the case of Watt v. California.

Chances are that if a federal development or spending activity is going to
affect an estuary, it is also going to affect the state's coastal zone. Joint consistency
reviews by the Management Conference and state coastal program allow for
streamlined reviews. Again, the CZMA also allows for the review of federal permits,
licenses and authorizations for consistency where the Clean Water Act's National
Estuary and Nonpoint Source Programs do not.

The guidance criteria for reviewing federal funding activities and
development projects that might affect an estuary include:

Establishing a method of receiving notice of federal projects that might affect
the estuary;

Criteria for reviewing projects for consistency with the CCMP;
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Agreement with federal agencies that they would refrain from reviewing their
projects sponsored by their own agencies;

A Management Conference person responsible for coordinating reviews;

A conflict resolution strategy;

A method of resolving conflicts between the state clearinghouse and
Management Conference; and

A timetable for review.

CZMA and NEPs

Comprehensive Conservation and Management Plans, developed under
Section 320 of the Clean Water Act, will be viewed by NOAA and the coastal states
as Special Area Management Plans, under Section 303(3) of the Coastal Zone
Management Act.

A coordination paper for the Coastal Zone Management and National
Estuary Programs was signed by NOAA Administrator William E. Evans on Sept. 12,
1988, and Lee M.Thomas, administrator for EPA on Aug. 18,1988.
The mutual goal of the programs, as stated in the paper, is: "... to maintain and
enhance or protect the health of the nation's coastal resources."

Mutual points of interest include:

The coordination of federal, state and local government in developing and
implementing environmental protection plans;

Emphasis on public education, outreach and information;

The development of plans withemphasis on action agendas; and

The need for a comprehensive examination of methods of protecting water
quality and living coastal resources.

As such, NOAA requires the submission of CCMPs for incorporation into
NOAA-approved state coastal management plans, following CCMP approval by the
governor and EPA administrator.

Under Section 312 of the CZMA, NOAA performs a biennial evaluation or
program audit of the states' approved coastal programs for compliance with federal-
state grant agreements. Through the coordination paper, this review should now
include a review of how effectively state CZM programs are supporting the goals
and objectives of any state CCMP. An EPA representative also is to join the federal
review team on its visit to the state.

Under the CZMA Section 309, NOAA has the authority to allocate funding
for interstate projects. Through the NOAA-EPA agreement, NOAA will direct Section
309 grants to interstate estuaries.
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Finally, NOAA agreed to provide EPA with any technical assistance
necessary for the development of national guidance on the development of pollution
control programs.

EPA has also directed states "... voluntarily, as a matter of policy ..." to
submit their CCMPs to the states' coastal management programs for federal
consistency review.

Further, the EPA Administrator committed to a future regulatory provision
that"... CCMPs should be incorporated into approved CZMPs ..."

EPA also agreed that new Estuaries of National Significance would be
selected based on whether or not a state had an approved coastal zone
management plan.

Finally, "In order to facilitate the development of CCMPs such that they are
consistent to the maximum extent practicable with the state CZMPs ...," NEP
Management Conferences will include state Coastal Zone Management Program
participation.

Through the NOAA-EPA agreement, both agencies recognized that the
CZMA provides the "broad umbrella" for management of all of a state's coastal
resources and that the NEP is a demonstration program" that is site-specific in its
focus.

Future NOAA and EPA guidance and rulemaking will recognize that
cooperation, and not unilateral direction, is the objective of the agreement.
In summary:

States are "required" by NOAA to submit CCMPs for incorporation into state
Coastal Zone Management Plans;

CCMPs "should be incorporated into approved Coastal Zone Management
Plans;" and

CCMPs will "voluntarily, as a matter of EPA policy" be submitted to state
Coastal Zone Management Programs for federal consistency review.

NOAA and EPA "Guidance" on the NEP and the CZMA program is in need
of further clarification and explanation by the federal authorities responsible for
mutual implementation of the statutes. The language is not clear and the admin
istrative policies need to be coordinated and stated in stronger terms. A restatement
of the concepts enunciated in the coordination paper is especially important as state
coastal program adoption of NEPs appears to be the only method for long-term,
certain implementation of the National Estuary Program on the state level.

Questions include: Is CCMP submission a requirement, as NOAA states, or
is it a voluntary submission, as EPA states? And, once a CCMP is submitted,
regardless of the method, coastal states do not have to do anything with CCMPs be
cause of the choice of the word "should" over "shall."

Again, NEP regulations require that federal financial assistance programs
that will affect an Estuary of National Significance be reviewed for consistency with
CCMPs. One could argue that the spending of the CZMA Section 306 state Coastal
Zone Management Program implementation funds must be submitted to NEP
Management Conferences for consistency with CCMPs. It is not now done.
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Clean Water Act Section 320 funding to states is for the five-year
development of CCMPs. There is no money, at this time, for CCMP implementation.
Congress should rectify this. If a CCMP has been adopted by a state coastal zone
management agency as part of its NOAA-approved program, in the absence of an
EPA-funded Management Conference under Section 320, CCMP consistency could
then be performed by the state coastal zone management authority. This, obviously,
would make it difficult, if not impossible, for a state coastal zone management
agency to review its own CZMA Section 306 program implementation funding for
consistency with the CCMP, which has been incorporated into the state's coastal
zone management plan.

In Massachusetts, the state CZM program has prepared two special area
management plans under Section 320 of the Clean Water Act. Incorporation of the
completed Buzzards Bay National Estuary Project CCMP and plans for the eventual
incorporation of the Massachusetts Bays National Estuary Project CCMP are now
being developed. Massachusetts and NOAA will together define a process for
amending the state's coastal program in order to accomplish this goal. The overall
purpose of this task is to advance the spirit and intent of the national program, as
embodied in the state's coastal plan, and provide for the effective, integrated and
comprehensive management of the coastal zone through all levelsof government.

Massachusetts' Buzzards Bay National Estuary Program submitted a final
draft CCMP to NOAA's Office of Ocean and Coastal Resource Management for
review and comment. The submission was not a regulatory requirement but done as
a courtesy. OCRM responded that: "It might be advantageous to integrate the CCMP
and the Section 6217 program under the umbrella of a Special Area Management
Plan and then incorporate that management plan with its enforceable policies into
the Coastal program." The BayState is certainly headed in that direction. However,
it will also include the Buzzards Bay Project's non-enforceable policies and
guidelines in its coastal program in order to give guidance and direction to those
activities that may affect the Buzzards Bay planning area. The additional inclusion of
Section 320 non-point source management planning will also occur.

CZMA Section 6217

Section 6217, the "outside section" to the reauthorized Coastal Zone
Management Act is titled "Protecting Coastal Waters." It requires all NOAA-approved
state coastal zone management programs to draft, within 30 days of final program
guidance from NOAA, a Coastal Nonpoint Pollution Control Program. Program plans
must be submitted for approval to NOAA's Office of Coastal Resources
Management/Coastal Programs Division and EPA's Office of Water/Office of
Wetlands, Oceans and Watersheds/Assessment and Watershed Protection
Division/Nonpoint Source Control Branch. Failure to do so can result in the
withdrawal of NOAA funds under the CZMA and Section 319 funds under the Clean
Water Act. Implementation is through state coastal zone management programs,
under Section306 of the CZMA and through updates or expansions to state water
pollution control programs, under Section 319 of the Clean Water Act. A combination
of the two is also an option. All states and territories have completed or partially
completed EPA-approved nonpoint source management programs for which they
receive federal funding.
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The purpose of the CZMA water pollution control plans is to: "... develop
and implement management measures for nonpoint source pollution to restore and
protect coastal waters, working in close conjunction with other State and local
authorities." Congress' intention was to "strengthen the links" between various levels
of government charged with protecting marine water quality.

State plans are to be coordinated with state and local water quality
programs and state coastal zone management plans. The CZMA-authorized
pollution control plans are to be developed in conjunction with and as an "update
and expansion" of Clean Water Act pollution control plans developed under Section
319 and as amendments to state coastal plans administered through the CZMA
Section 306. Coordination should also take place with plans developed under the
Clean Water Act's National Estuary Program (S. 320). Congress formally linked the
CZMA state coastal plans and National Estuary Plans with the CZMA nonpoint
source plans developed under Section 6217 of the CZMA and Section 319 of the
Clean Water Act.

Section 6217 describes seven elements of a plan. They are:

First, plans should identify land uses that contribute or may contribute,
"individually or cumulatively," to water degradation.

Second, "critical coastal areas" that are "adjacent to coastal waters" must be
identified. New or substantially expanded uses on these lands must then be
subject to management measures.

Third, plans should include updated management measures necessary to
achieve federal water quality standards.

Fourth, there must be a provision providing local governments and the
public with technical assistance.

Fifth, the public must have ample opportunity to participate in "... all aspects of
the program..."

Sixth, state agencies are to "improve coordination" among themselves and with
local governments in the administration of permitting programs, habitat
protection and public health and safety.

Seventh, where "necessary," state coastal programs are to propose
modifications to their designated coastal zone boundaries in order to implement
water quality plan recommendations over the new "6217 management area."

Further on in Section 6217, NOAA and EPA are directed by Congress to
independently review each coastal state's inland coastal zone boundary in order to
evaluate whether the boundary "extends inland to the extent necessary to control the
land and water uses that have significant impact on coastal waters ..." If NOAA and
EPA find that the coastal zone boundary should be moved further inland in order to
"... more effectively manage land and water uses to protect coastal waters ...," then
the recommendation is made in writing by Washington to the state.
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Under the Clean Water Act's National Estuary Program, participating
coastal states are directed to draft CCMPs in order to address water quality
problems associated with EPA-designated Estuaries of National Significance. As part
of the CCMP, the estuary's watershed or drainage basin is mapped. If there is a
NOAA-approved state coastal zone management program in place, an opportunity
exists for expanding the state'sdesignated coastal zone boundary to encompass the
estuary watershed throughstate coastal program adoptionof the CCMP. There is no
requirement under Section 320 of the Clean Water Act that this type of boundary
reconsideration occur, as there is under Section 6217 of the CZMA. However, state
coastal zone management program adoption of CCMPs, including the estuary
watershed, provides a propitious occasion for coastal states to not only implement
the CZMA's Special Area Management Plan (Section 303(3)) but also the CZMA's
Nonpoint Source Management Program (Section 6217). It may prove to be a good
beginning instate comprehensive water quality management planning.

The Massachusetts coastal program is considering adopting its two CCMPs
in their entirety and developing a "coastal zone watershed contiguous zone" adjacent
to its designated coastal zone. This area would include the state's coastal
watersheds. In this manner, federal agencieswould be given clearer indication of the
area in which their activities might be reviewed for the affects they would have on
the coastal zone and its associated watershed. This approach may work best for
"networked: CZM programs where influence can be asserted over water quality
agency decisions.

Modifications to NOAA-designated state coastal zone boundaries are a
complicated matter. Under the CZMA S.306(e), the secretary of commerce has the
sole authority to approve or disapprove changes to a state coastal plan. Such
modifications require an amendment to the state coastal program, as described in
the CZMA's Section 306(g) regulations at 15 CFR923.80(c). A coastal zone bound
ary change is considered a "substantial" change in or to enforceable policies and
authorities of the statecoastal program andrequires NOAA approval.

Upon the submission of a proposed boundary change to NOAA, the federal
authority must make a determination as to whether or not the state program will
continue to include, among other coastal features: "Areas the management of which
is necessary to control uses with direct and significant impacts on coastal waters."
(15 CFR 932.82(A). There is no mention of indirect, secondary and cumulative
impacts that may result from uses, both inside and outside of the coastal zone, that
degrade coastal resources. NOAA must therefore provide new and updated
rulemaking regarding Congress's intentions onthis aspect of federal consistency.

NOAA has indicated that it has no intentions of creating new federal
consistency rulemaking for the new CZMA "affecting" section, at 307(c)(1). There is
no doubt that federal consistency is a controversial topic. However, the avoidance of
addressing the subject in the past has lead to federal interagency disputes, battles
with the coastal states andeventually an adverse ruling to the coastal states in the
U.S. Supreme Court decision of Watt v. California. Congress was thus forced to
clarify its federal consistency intentions in the 1990 reauthorization that deleted the
word "directly" from the "affecting" clause of the statute. Present CZMA regulations
remain inadequate anddo not provide proper, complete andrelevant guidance to the
coastal states in this regard.

481



Amendments to NOAA-approved state coastal programs involving the
change in boundaries require compliance with the National Environmental Protection
Act. NOAA reviews the proposed changes submitted under NEPA in the form of an
Environmental Assessment in order to determine whether or not the action con
stitutesa major federal action having a significant effect on the environment. If there
is a Finding of No Significant Impact, no Environmental Impact Statement need be
prepared. If a significant impact to theenvironment is determined tobe likely, a Draft
Environmental Impact Statement is drafted consistent with Council on Environmental
Quality and NOAA guidelines.

Historically, NOAA has accepted state-proposed Special Area Management
Plans with boundary modifications without the filing of a full Environmental Impact
Statement.

Any 307(c)(1) consistency review over federal activities that might affect a
new "coastal zone" must be consistent with that state plan's "enforceable policies."
Thus, if a new state coastal zone boundary moves inland, there must be concom
itant enforceable coastal policies for that inland area in order for the state program
to have any statutoryreviewauthority over federal activities there.

Even without a new set of clean "enforceable policies" over the new coastal
zone, state and local agency adherence to new state coastal program CCMP
policies, plans, guidance and directives would help in improving management over
those most common land uses that degradecoastal water quality. And, even though
there may be a lack of strong federal consistency review opportunities over a new
coastal zone, expansion and development of "advisory policies" can be beneficial to
the water quality goals set by Congress in the Coastal Zone Management Act and
the Water Quality Act.

In a Feb. 18,1986, NOAA memorandum, OCRM informedCoastal Program
managers that federal agencies and applicants must give "adequate consideration"
to "advisory policies" for the purposes of consistency review. NOAA's concern with
state adoption of Special Area Management Plans is that those plans be consistent
with the intentions of the CZMA and that the state coastal programs distinguish
between enforceable and nonenforceable policies in their plans.

Again, Massachusetts Coastal Zone Management will adopt its two CCMPs
as coastal policy. It will include those CCMP policies and guidelines not relevant for
adoption as CZM enforceable policies as "advisory policies" giving further direction to
federal agencies the actions of which might affect the Massachusetts coastal zone.
This goes beyond EPA recommendations that only the "relevant" portions of the
CCMP be incorporated into a CCMP (Sept. 12, 1991, draft of 320 consistency
review, p. 22.)

The incorporation of a CCMP into a NOAA-approved state coastal zone
management plan, however, may result in the drafting of new enforceable policies.
CZMA Section 6217 certainly encourages this approach in order for states to more
effectively control land uses that degrade near coastal waters. Section 320does not.
When completed, the Coastal Zone Management Act Section 6217 state Coastal
Nonpoint Pollution Control plans are tobe submitted to NOAA and EPA for approval.
Implementation is through the CZMA S. 6217 and the Clean Water Act Section 319.
Failure to submit an "approvable program" will result in serious reduction of federal
funds to the states under both statutes.
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The CZMA's Section 306 was also amended to require any new state
coastal zonemanagement program to include enforceable policies and measures to
implement Section 6217.

Funding for the development of the state plans derives from the CZMA
coastal program implementation funds at Section 306(c).

Jack H. Archer, in "Evolution of Major 1990 CZMA Amendments: Restoring
Federal Consistency and Protecting Coastal Water Quality* (Territorial Sea Journal,
Vol. 1:2, 1991, pp. 191-222), states that the reason for including a nonpoint source
coastal water quality program in the CZMA was to "... reconcile potential conflicts
between the CZMA and Clean Water Act with respect to addressing nonpoint source
pollution, the federal and state agencies implementing the two programs, and the
oversightcommittees in Congress."

The original intent of Congress, its staff, the coastal states and
environmentalists, according to Archer, was to bring together: "(1) state and local
government authority over land uses under the aegis of the CZMA and (2) federal
authority to determine water quality standards in order to protect and restore coastal
water quality under the Clean Water Act..."

The statute carefully balances the roles of NOAA and EPA with no one
agency in a position to implement its program independent of the other. Coastal
states must participate if they are not to risk losing substantial funding from both
agencies. Archer believes that "The program cannot succeed without a high degree
of cooperation between EPA and NOAA and their counterparts within state
agencies."

Along with the federal consistency provisions ofthe reauthorized the CZMA,
Archer concludes that the water quality program is a "major achievement" by
Congress. The workability of these statutory arrangements," however, "is yet to be
determined." At least, he says, "the administrative framework* for an effective
nonpoint source pollution program is in place.

Joint national implementation hasbegun through the issuance of three draft
public comment documents byEPA and NOAA. They are:

"Economically achievable* management measures, guidance for controlling
nonpoint sources of pollution, released under Section 6217(g) in the Federal
Register, Vol. 56, No. 115, Fri., June 14,1991, pp. 27617-27620;

State Program and Development Guidance, published In the Federal Register,
Vol. 56, No. 200, Wed., Oct. 16,1991, pp. 51882-51884; and

A complete guidance document titled "Joint Proposed EPA and NOAA
Guidance for State Coastal Nonpoint Pollution Control Programs," released in
October 1991 and obtained through request tothe agencies.

Final management measures guidance on the Coastal Nonpoint Pollution
Control Program will be promulgated in May 1992. And on the same date, final
program development and approval guidance for Section 6217 will be jointly issued,
as Congress mandated, by NOAA and EPA.

The 'guidance for state use in the development of specific management
measures for nonpoint pollution in coastal waters, comes from EPA with input from
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NOAA, the U.S. Fish and Wildlife Service and other agencies. Under CZMA section
6217(b), the states must prepare their pollution control plans and "provide for the
implementation, at a minimum, of management measures in conformity with the
guidance published under subsection (g) to protect coastal waters generally..."

According to EPA and NOAA, the purpose of management measures is to
provide state and local governments with the best technological basis for major
components of state coastal nonpoint programs. The management measures are for
"categories of sources" that the federal agencies have determined are major
contributors to nonpoint source pollution. Sources include road runoff, agricultural
practices, coastal erosion, marinas, silvaculture, hydromodifications, dams and
levees. There are also management measures for wetlands, riparian areas and
vegetated filter strips.

If this first-tier NOAA/EPA approach is neither adequate in protecting
coastal waters, through the achievement of certain standards of the Clean Water Act
found at Section 303, nor adequate in protecting designated uses, then a second-tier
approach, specific to water quality problems, is called for in the guidance.

The second-tier approach would require two additional measures. The first
would manage land uses that individually or cumulatively degrade coastal waters.
The second would designate critical areas within which new or additional land uses
would be managed to improve the condition of coastal waters and protect them
against future threats.

On Dec. 13, 1991, Congressman Studds, as "... one of the principal
Congressional authors of section 6217 ..." wrote to NOAA, "... that state or local law
is to be the source of the control requirements, rather than national effluent
guidelines under Title III of the CWA."

The role of local governments is emphasized by Rep. Studds throughout
his comment letter to EPA. The importance of local governments is not properly
reflected in the guidance document." It is "barely mentioned" and when it is, it is
"perfunctorily identified."

The Coastal States Organization (CSO), an alliance of coastal states,
commonwealths and territories, also provided EPA and NOAA with comments on the
program. Essentially, the CSO objected to the small amount of funding provided the
states for implementation. The $2 million appropriated is to be divided among 29
state coastal programs, amounting to less than $69,000 per state.

On Nov. 7-8, 1991, a workshop titled "Coast & Estuary Management: A
Need for Collaboration" was held in Seattle, Wash. Among the "specific strategies"
concluded by Marc J. Hershman, workshop coordinator at the University of
Washington, was a recommendation similar to that of Rep. Studds: that nonpoint
source programs can only be most effectively implemented on the local level in
conjunction with local governments.

Section 319 of the Clean Water Act

Briefly and as background, the Nonpoint Source Management Program, at
Section 319 of the 1987 Water Quality Act, is administered by EPA's Office of
Water/Assessment and Watershed Protection Division. Its purpose is to provide
funding to states in order that they can adequately prepare assessments of their

484



inland and coastal nonpoint pollution problems and develop a management program
to control the pollution sources.

Section 319 also calls for federal consistency reviewof federal projects and
plans with Nonpoint Source Programs using the Executive Order 12372 process.
Again, however, states should incorporate their Nonpoint Source Programs into their
coastal management programs for a more thorough, far-reaching and effective
review. Contrary to EPA guidance documents, coordination and cooperation are
most often effectively achieved "through the law itself."

Conclusion

State coastal management programs have broad authority for setting and
implementing policy over federal activities, both inside and outside of the coastal
zone, that might affect coastal resources. State-prepared National Estuary Plans,
developed through the Clean Water Act, should be adopted by state management
programs as special area management plans. State-developed nonpoint source
pollution plans, also developed through the Clean Water Act, should also be
incorporated into state management plans. Both state actions should include
program amendments that incorporate enforceable and advisory policies. In this
way, long-term and effective management of land and water uses that affect coastal
water quality is ensured.
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THE PAST AND PRESENT OF COASTAL MANAGEMENT IN TEXAS:
AN ANALYSIS OF CHANGE

Christine Ritter and Lore L. Hantske

Texas General Land Office

Abstract

The Texas General Land Office is leading the state's effort to develop a
comprehensive coastal management program for federal approval under the Coastal
Zone Management Act of 1972. Development of the Texas Coastal Management
Program is a cooperative effort among federal, state and local agencies, affected
user groups, and coastal citizens. Key issues to be addressed by the program are
wetlands and habitat protection, water quality, natural hazards management, beach
access, shoreline protection, energy resources management, special management
areas and marine debris.

In imparting understanding of Texas' coastal management initiatives, this
paper will examine coastal management in Texas froma historical perspective. It will
analyze why the state's first attempt to develop a federally approvable coastal
program failed and why this latest endeavor may be successful. This will be followed
by an explanation of what Texas envisions for the program, what the foreseeable
problems are, and how Texas proposes to deal with them.

Introduction

The Texas coast is 367 miles long, with an inner bay shoreline of more
than 1,000 miles. The state's coastal region encompasses many different habitats
and valued natural resources. Its oil and gas reserves are of national significance.
Its wetlands serve as nurseries for many economically important fish species and
provide habitat for wildlife and migratory waterbirds. Many places along Texas bays
and barrier islands are nesting areas for colonial waterbirds and wintering grounds
for such endangered species as the Whooping Crane and Piping Plover. Coastal
fisheries provide livelihoods for some coastal residents and recreation for others.
The state's Gulf beaches are important recreational areas for Texans and attract
thousands of out-of-state tourists to the Texas coast each year.

A steadilygrowing population has increased threats to the well-being of the
natural environment of the Texas coast and intensified competition among coastal
resource users. To protect its natural resources, to solve widespread problems
affecting coastal communities, and to ensure fair, well-founded decisions about the
use of coastal resources, the state of Texas is developing a comprehensive coastal
management program.

In January 1992, the Texas General Land Office (Texas G.L.O., 1992)
submitted a Coastal Zone Management Program Development grant application to
the Office of Ocean and Coastal Resource Management, National Oceanic and At
mosphericAdministration, for approval.Thus far, Texas' coastal management efforts
have receivedwidespread support from coastal communities, government agencies,
industryand business groups, and environmental groups.
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Historical Background

Texas has long been concerned with coastal management issues, such as
storm protection, waterway development, recreational development, fisheries
management and beach protection. It was one of the first states in the nation to
pass an open beaches law. The Texas Open Beaches Act of 1959 guarantees
public access to all state beaches accessible by ferry or motor vehicle (Texas Nat.
Res. Code Ann. 61.001 et seq.).

In 1974, Texas received program development monies under the federal
Coastal Zone Management Act for development of a comprehensive state coastal
management program. However, after seven years of planning and negotiating, this
effort was terminated by the governor. Many took this as an indication that Texas
would abandon the effort to enter the federal Coastal Zone Management Program.

Several reasons have been given for the failure of the state's first attempt
to gain admittance to the federal program (Curley, 1990). First, the effort did not
have the support of coastal businesses and industries; nor did ithavestrong backing
from the governor. Second, the oil-and-gas industry was prospering. Because state
finances were in good shape, federal money held little appeal, particularly for
interests that balked at the possibility of increased federal interference in state
affairs. Third, although there was strong support from coastal citizens—particularly
conservation interests—the program was seen by manyas a federal-to-state-to-local
one, imposed from the top down, rather than a program called for and shaped by
the people who would be most affected by it. In addition, the federal Coastal Zone
Management Office did not fully support Texas' proposed program.

In 1989, a grassroots movement for the development of a comprehensive
state coastal management plan arose along the upper coast. It was initiated by city
and county officials and local citizens who sought help in contending with the
problems of shoreline erosion and the demands of a growing population around
Galveston Bay. They soon built support for the cause throughout the Texas coast,
because other communities recognizedthat they, too, faced problemsthat exceeded
their management capabilities, their local budgets, andeven their jurisdictions.

The grassroots initiative led to the passage of Senate Bill 1571, which
designated the Texas General Land Office as the lead agency to coordinate the
development of a long-term plan for the management ofTexascoastal public lands.
The passage of this bill showed acknowledgement within the state that some coastal
problems cannot be solved at the local level but must be addressed comprehen
sively by the state.

During the year that followed, theTexas General Land Office held a series
of public hearings along the coast to identify the resource management issues of
greatest concern to coastal residents. Shoreline erosion, dune protection, beach
access and wetland loss emerged as the most critical coastal issues.

The General Land Office then conducted a series of consensus-building
workshops for representatives of a wide range of coastal interest groups. The Alter
native Futures Assessment Process, a computer-assisted workshop procedure, was
used to clarify the concerns of the various interests with respect to each of the
identilied critical coastal issues. Participants In the workshops represented the oil-
and-gas industry, real estate developers, commercial and recreational fishermen,
conservationists, scientists, all levels of government, and coastal citizens. Through
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the workshops, these diverse interests were able toreach aconsensus on strategies
to address the target issues and on recommendations to present to the state
legislature.

Their recommendations for management solutions to the problems of
wetland loss, coastal erosion, andbeach access were incorporated into the 1990-91
Texas Coastal Management Plan (Texas G.L.O., 1991). Other concerns considered
by the plan were oil spills, marine debris, freshwater inflow, non-point-source pol
lution, and hazardous waste generation and disposal.

The Texas Coastal Management Plan became the basis for Senate Bills
1053 and 1054, which were passed by the Texas legislature in the spring of 1991.
These bills, along with previously passed legislation, provided Texas with the
authority and jurisdictional basis necessary to develop a coastal management
program that would meet the requirements ofthe federal Coastal Zone Management

Senate Bill 1053, the Coastal Management Plan for Beach Access,
Preservation and Enhancement, Dune Protection, and Coastal Erosion, focused on
shoreline management. Specifically, itmadethe Texas General Land Office the lead
agency for coordinating erosion planning andremediation, directed the General Land
Office toquantify erosion rates and identify critical erosion areas, required state and
local governments to plan for beach access and use, made the state's Dune
Protection Act mandatory for all coastal counties, and established the Coastal
Coordination Council (Texas Nat. Res. Code Ann. 33.601 etseq.).

The Coastal Coordination Council was created to provide a forum for
reviewing state, federal and local actions for consistency with the Texas Coastal
Management Program. The council is composed of the commissioner of the Texas
General Land Office, who serves as chair, the chair of theTexas Parks and Wildlife
Commission, a member of the Texas Railroad Commission, the chair of the Texas
Water Commission, the attorney general, and two members appointed by the
governor a coastal elected official and a coastal citizen.

Senate Bill 1054, the Coastal Management Plan for State-Owned Coastal
Wetlands, directs the Texas Parks and Wildlife Department and the Texas General
Land Office to develop a state wetlands conservation plan for state-owned wetlands.
The conservation plan will require studies of freshwater inflows and water quality
issues tied to activities involving state lands; establish long-range plans for
navigational dredging and disposal; require studies of sea level rise, the impacts of
boat traffic on wetlands, and sediment bypassing at inland dams; and include
provisions to reduce non-point-source pollution in coastal wetlands, bays, and
estuaries (Parks and Wildlife Code Ann. 14.001 etseq.).

With the passage of these bills, Texas Gov. Ann Richards sent a letter to
the U.S. secretary of Commerce informing him of the state's intent to apply for a
program development grant under Section 305 ofthe Coastal Zone Management Act
and designating theTexas General Land Office as the lead agency tocoordinate the
state's effort todevelop a federally approvable coastal management program.

Analysis

Though the state's first attempt to join the federal Coastal Zone
Management Program failed, it was by no means fruitless. It produced new state
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legislation promoting dune and wetland protection, greater public awareness of
coastal concerns, increased coordination among the state's resource management
agencies, extensive inventories and analyses of Texas' coastal resources, and
numerous reports and public information documents that have been of continuing
use (Davenport and McKenna, 1992).

Since 1980, the economic and political climate in Texas has changed
significantly. First, Texas coastal businesses and industries have become more envi
ronmentally conscious. In response to this, as well as to the Texas coastal
management initiative, the Texas General Land Office has reorganized its own
energy resources division and is giving more emphasis to the environmental aspects
of energy development.

Second, Texas state finances have been adversely affected by the
recession and the downturn of the oil-and-gas industry, making the availability of
federal funding for coastal management initiatives a much more compelling reason
for seeking admission to the program. In order to adequately protect the state's
coastal resources, Texas must receive federal assistance.

Third, coastal issues are receiving widespread attention in Texas. Coastal
communities have come to realize that many of their problems cannot be solved at
the local level but require a broad cooperative approach at the federal, state and
local levels. Evidence of this is the formation of several regional foundations (the
Galveston Bay Foundation, the Lower Laguna Madre Foundation and the Coastal
Bend Bays Foundation) to address coastal concerns related to regional bays and
estuaries. The primary impetus for these foundations has been the public, with the
objectives being to increase public awareness of coastal issues and to gain
admittance to the EPA National Estuary Program for the bays. With Texas coastal
communities taking a greater interest, Texas' coastal management initiatives have
received strong support from Richards, as well as from many other political figures.
When Richards was elected governor, she brought with her the "New Texas"
philosophy of giving the government back to the people. This is what Texas' current
coastal management initiatives are about: asking the public to identify the problems
in need of attention and encouraging state interests to reach a consensus on ways
to address the problems.

Finally, the various state agencies with authorityover the coastal region are
cooperating on a much broader scale than ever before. The Galveston Bay National
Estuary Program, for example, has broughtmany state agencies together to address
coastal issues as they relate to Galveston Bay. This cooperative management
method is proving successful. The Coastal Coordination Council will promote such
cooperative management coastwide. The council brings together the major agencies
with permit and review authority over Texas coastal lands to assess major projects
that may affect the Texas coastal region and to act as an appeals board when
proposed activities are in dispute. Section 33.205 of the Texas Natural Resources
Code requires all state agencies and subdivisions whose actions may adversely
affect coastal natural resources to comply with the goals and policies of the coastal
management plan as adopted by the Coastal Coordination Council.
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Planning for Coastal

The purpose ofthe Texas Coastal Management Program is threefold:

To establish long-term comprehensive planning for and management of the
state's coastal natural resources;

Toestablish long-term planning for and management ofall land and water uses
that significantly impact the state's coastal resources; and

To establish more effective and consistent governmental decisionmaking for the
coastal region.

In the course of program development, state and federal agencies, local
governments, andthe public must determine thestatus ofTexas' coastal resources,
determine what activities are significantly affecting those resources, and evaluate
how those resources and activities are used and managed under existing policies
and programs. Where resources are found to be threatened or mismanaged, it will
be determined what existing policies or programs need to be changed. Where
existing legal authority to manage these resources and their uses is lacking, new
authority will be sought and enacted and appropriate new policies and programs
established.

The program framework will be established through seven interrelated
activities (Figure 1). First, a resource inventory will be made to permit assessment of
the status and trends of key coastal resources. Second, a matrix will be developed
that records the status of each resource and identifies land and water uses that
have a "direct and significant effect on coastal waters." Third, a comprehensive
listing of relevant federal, state and local legal authorities will be compiled. Fourth,
an inland coastal management boundary will be delineated that encompasses all the
uses identified in the matrix. Fifth, enforceable policies and appropriate management
techniques will bedeveloped for each use. Management techniques permitted by the
Coastal Zone Management Act are the establishment ofstate criteria and standards
for local implementation; direct state land and water use planning and regulation;
and case-by-case review of actions subject to the management program. Sixth, an
organizational structure for implementation will be established by institutionalizing
consultation, coordination and communication among all levels of government,
special interest groups and coastal citizens. Agreements may be developed that will
govern how relevant agencies, governments, and organizations will work with the
Coastal Coordination Council and within the coastal management program, and how
consistency review will be conducted. Seventh, the public will be educatedabout the
importance of the Texas coast and the coastal management program through
photographic displays, slide shows, factsheets, brochures andquarterly newsletters,
and will have an opportunity to participate in the planning process through public
hearings, meetings, and workshops.

In addition, eight program elements represent environmental issues
previously identified as being of greatest concern to coastal residents. These
elements and theirbroad policy statements, explained inTable 1, will evolve with the
program and as new information is obtained.
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Conclusion

Several major issues remain to be resolved in the development of the
Texas Coastal Management Program. Two of them are how best to manage all wet
lands to be included in the program, both public and private, and how to control non-
point-source pollution in the coastal area.

Another major endeavor is to expand the constituency for the program
among coastal business and industrial interests. The Texas General Land Office is
working to garner their support by soliciting their recommendations early in program
development.

Coordination and consistent implementation of rules and policies are key
components in managing uses in the coastal region. The Texas General Land Office
will coordinate with other state, federal and local agencies and with the private
sector to ensure better protection of Texas' coastal natural resources. Public
education through training workshops and publications will increase citizens'
awareness of coastal problems and strengthen their commitment to sound coastal
management. Grassroots and consensus-building efforts that include all coastal
interests will be the heart of developing the Texas Coastal Management Program to
ensure the protection of Texas' coastal environmentand the health of its economy.
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Table 1. Program elements.

Issue Area

Wetlands Protection

Erosion Response and

Dune Protection Planning

Public Access to the Shoreline

Special Management Areas

Energy Resources Management

Marine Debris

Water Resources Management

Dredging

Policy Statement

A statewide coastal wetland conservation plan will be
developed to protect all coastal wetlands.

The loss of coastal property to erosion will be
minimized,

and dune systems will be protected by developing
erosion response and dune protection rules and
guidelines.

Public access will be provided to beaches, bay
shorelines and other publicareas in an environmentally
sound manner by reviewing local beach plans and
developing access plans for other coastal areas.

Specific management plans willbe developed for areas
with special values (e.g., recreational, aesthetic,
biological, cultural) that are designated as special
management areas.

Environmentally sound energy production,
transportation, storage, and facility siting will be
promoted by reviewing and revising rules and
guidelines and developing a comprehensive facility
siting plan.

Beach cleanup activities and work on the Gulf of
Mexico Program's Marine Debris Action Plan and the
MARPOL treaty will be continued. Source reduction of
pollution will be promoted.

Management measures for required levels of
freshwater inflows and a coastal non-point-source
pollution control program will be developed, and
current hazardous waste permitting process will be
reviewed and revised as necessary, in coordination
with the state's lead water agency.

A comprehensive dredging plan will be developed to
minimize the adverse affects of dredging on coastal
resources.
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Figure 1. Development of the Texas Coastal Management Program.
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THE EVOLUTION OF THE FEDERAL CONSISTENCY PROVISIONS:
IMPACTS OF THE 1990 REAUTHORIZATION

OF THE COASTAL ZONE MANAGEMENTACT
Jessica Beth Cogan

University of Rhode Island

Introduction

The 1970s marked a newera in U.S. environmental protection efforts. One
of the main pieces of legislation passed by Congress to protect the nation's coastal
zone was the 1972 Coastal Zone Management Act (CZMA) (16 U.S.C.A. 1451-
1464). (Sections 208, 303, 201 of the Federal Water Pollution Control Act
Amendments also had provisions for planning in coastal areas.) The purpose of the
CZMA has been to improve the management and protection of the nation's coastal
resources. The emphasis of individual state efforts has been on issues such as the
loss of marine resources and wildlife, decreased public space, multiple-use conflicts,
and shoreline erosion (NOAA, 1988).

The CZMA is a voluntary grants-in-aid program administered by the
National Oceanic and Atmospheric Administration (NOAA) within the U.S.
Department of Commerce. In order to encourage state participation in the Coastal
Zone Management (CZM) program, incentives were provided. Individual states were
eligible for funding to plan and develop coastal resource management programs.
Once approved, state management programs were eligible for implementation
funding. But perhaps the most important incentive for participation in the program
has been the federal consistency provisions.

The federal consistency provisions are found in three sections, 307(c)(1),
307(c)(2) and 307(c)(3), which deal with federal agency activities, federal de
velopment projects, and federally permitted activities, respectively. The federal
consistency provisions have been important implementation tools because they
ensure that federal agencies and federally permitted activities comply withapproved
state coastal management plans (NOAA, 1988).

This paper traces the evolution of the federal consistency provisions in the
CZMA. It begins with a brief examination of the CZMA and then focuses on the
development and interpretation of the federal consistency provisions. These
provisions, when introduced, were thought to be powerful incentives for state
participation in the CZM program. In the early 1980s, the power of these provisions
diminished due to the Supreme Court ruling in the Secretary of the Interior v.
California (464 U.S. 312 (1984)). However, the 1990 reauthorization of the CZMA
(P.L. 101-508) reversed the court's decision and has given these provisions new life
and importance. This paper will then examine some of the implications of the 1990
legislation, as well as some of the potential new uses of the federal consistency
authority in other programs.

The Coastal Zone Management Act

In 1972, Congress declared four national coastal management policies with
the CZMA. These policies are to preserve, protect, develop and, where possible, re
store or enhance the resources of the U.S. coastal zone and to encourage state and
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local participation in the management of the coastal zone (16 U.S.C.A. 1452). In
addition to these policies, Congress set nine performance standards to be met in the
design of state coastal management programs. These included the protection of
natural resources, consideration of water-dependent uses, consultation and
coordination with federal agencies, as well as participation by the public and local
governments in management and decisionmaking (16 U.S.C.A. 1452).

Although the CZMA reliesprimarily on states forthe management of the re
sources, it declares that there is a national interest in the effective management,
beneficial use, protection and development of the coastal zone (16 U.S.C.A. 1451).
Two specific national interests in state coastal zone management programs have
been energy and defense. Because the secretary of Commerce reviews or approves
state programs, he or she has the responsibility of ensuring that state programs
adequately address these national interests. Accordingly, the secretary has the
power to deny approval of state programs if they fail to adequately recognize these
national interests (Archer and Knecht, 1987).

Despite the many requirements with which state programs must comply to
receive program approval, NOAA has granted a great deal of flexibility in the
structure of these programs (Matuszeski, 1985). The CZMA only contains broad
standards, which allowstates to develop management programs that address issues
of state and local concern (Lowry, 1985). Issues typically addressed by state
programs include minimizing coastal hazards; public access; preserving coastal
dependent uses; redeveloping urban waterfronts and ports; locating industrial and
commercial facilities in the coastal zone; and clustering new coastal development
(Archer, 1988).

Once their programs are approved, states are given a great deal of
flexibility in implementing their programs. This has been unquestionably valuable
because it allows each state to implement programs based upon the specific local
conditions. Accordingly, states have relied upon a wide range of techniques to pro
tect and manage their shorelines. Some typical examples of these techniques are
special area management planning and direct permitting.

Perhaps the most important means of implementing the provisions of these
programs has been the promise that once a state program is approved, federal
agencies and permittees, whose activitiesaffect the coastal zone and its resources,
will remain consistent with state policies. This concept extends far beyond the
advisory reviews of federal actions established under the National Environmental
Policy Act (NEPA) (Dean, 1979). These federal consistency provisions allow states
to reject certain federal actions that are not consistent with their approved CZM
programs. This includes federal agency activities, as well as federally permitted
activities and federally assisted projects and activities (Center for Urban and
Regional Studies, 1991).

Federal Consistency Provisions Prior to 1990

Before the 1990 reauthorization of the CZMA, the federal consistency
provisions required that federal activities that directly affect the coastal zone be
consistent with approved state CZM programs. Section 307(c)(1) of the CZMA
required that activities conducted or supported that directly affect the coastal zone,
remain consistent, to the maximum extent practicable, with the state CZM programs.
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Development projects undertaken by the federal government inside the coastal zone
also had to remain consistent, to the maximum extent practicable, with the state
program (Section 307(c)(2) of the CZMA). In addition, federally licensed and
permitted activities affecting land or water uses in the coastal zone also had to
remain consistent with the state CZM programs (Section 307(c)(3)(A)). The phrases,
"directly affecting" and"to the maximum extent practicable," are common throughout
Section 307and have beencontested because they are ambiguous.

Section 307(c)(1) stated that if a federal activity directly affects the coastal
zone, federal consistency provisions apply. One issue that was not adequately ad
dressed was whether outer continental shelf (OCS) oil and gas lease sales directly
affect the coastal zone and therefore require a consistency determination. This
uncertainty led to the Secretary of Interior v. California (464 U.S. 312 (1984)). To
arrive at its decision, the Supreme Court reviewed the legislative history of the
CZMA. It revealed that while some members of Congress wanted to expand
consistency to cover federal activities regardless of exact location, an early version
of Section 307(c)(1) required that only federal activities in the coastal zone be
consistent (Eichenberg and Archer, 1987). In a compromise between the House of
Representatives and the Senate, Section 307(c)(1) was expanded to "directly
affecting" the coastal zone. Based on this legislative history, the Supreme Court
ruled that thesaleofOCS oil andgas leases was not an activity that directly affects
the coastal zone.

The CZMA further required that federal activities directly affecting the
coastal zone be consistent to the maximum extent practicable with approved CZM
programs. This definition is crucial because it established a standard for federal
agency compliance with approved state coastal management plans (Center for
Urban and Regional Studies, 1991). In other words, Congress wanted federal
agencies conducting or permitting activities directly affecting the coastal zone, to
make a concerted effort to remain consistent with a state CZM program.

Federal Consistency Ceftfflcetions and Determinations. Once the secretary
of Commerce approves a state CZM program, any application for a federal permit or
license for activities directly affecting the coastal zone must include a certification
that the proposed activity complies and remains consistent with the enforceable
policies in the CZM program (15 C.F.R. 930.57). If the state or designated agency
fails to furnish, within six months, the required notification of its consistency review
decision, concurrence is assumed (15 C.F.R. 930.63). No permit or license shall be
granted unless the state or its designated agency concurs with the applicant's
consistency certification or the secretary, on his orher initiative or on appeal bythe
applicant, deems theactivity tobe consistent with thestateCZM program (15 CFR
930.64; and 16 U.S.C.A. 1456(c)(3)(A)).

Federal-agency activities directly affecting the coastal zone must make their
own consistency determination tobe reviewed by thestate (15 C.F.R. 930.37). After
45 days, if the designated review agency fails to object, the federal activity may
proceed (15 C.F.R. 930.41). If thestateobjects to the consistency determination, the
federal activity may not proceed (15 C.F.R. Ch. IX, 930.42).

Federal Consistency Dispute Resolution. The CZMA has two administrative
mechanisms for resolving disputes, mediation and administrative appeals. Mediation
bythe secretary ofCommerce occurs in cases ofserious disagreement between the
coastal state and the federal agencies. Secretarial mediations may involve
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disagreements between state and federal agencies concerning consistency of
federal activities, federal licenses and permits, and federal grants and assistance (16
U.S.C.A. 1456(h)). As of 1987, secretarial mediation had proven to be unsuccessful.
(Only one dispute was mediated, and that settlement was later challenged in the
Supreme Court case of the Secretaryof Interior v. California. 464 U.S. 312 (1984)).

The CZMA also provides for appeals to the secretary to resolve state
objections to federally permitted activities. The secretary may override a state
objection if he or she finds that the activity is necessary in the interest of national
security or if he or she finds the activity to remain consistent with a state program
and the objectives of the CZMA (16 U.S.C.A. 1456(c)(3)). To override on national
security grounds, the secretary must find that the project directly supports national
defense or security (15 C.F.R. 930.122). In order to override a state's objection and
determine that the activity is consistent with the CZMA, the secretary must find that
it met a national objective listed in Sections 302 and 303 of the CZMA; that the
national interest outweighs the adverse individual and environmental impacts; that
the project is not in violation of the Clean Water Act or the Clean Air Act; and that
there are no other reasonable alternatives for the disputed activity (15 C.F.R
930.121).

As of 1987, 22 appeals had been filed with the secretary of Commerce
(Eichenberg and Archer, 1987). In addition, from 1972 through 1990,15 consistency
decisions were issued; seven upheld the state's objections (Saurenman and Pease,
1991). The secretary has yet to override a state's objection on the grounds of
national security (Saurenman and Pease, 1991). The appeal to the secretary of
Commerce between South Carolina and Georgia in 1989 illustrates the complexity of
the issues raised in the appeals process.

This controversy involved several federal agencies, the states of South
Carolina and Georgia, and a private developer. South Carolina and NOAA asserted
that the federal consistency provisions allow a state to review a project even though
the project may not be located in the state's jurisdiction. On the other hand, the de
veloper, Georgia officials, and the U.S. Army Corps of Engineers argued that the
1984 Supreme Court ruling in Secretary of the Interior v. California set a precedent
for denying South Carolina the right to review this project (Archer and Eichenberg,
1989).

In 1988, L.J. Hooker Development applied for a dredge-and-fill permit from
the Corps of Engineers to develop an area on Hutchinson Island in Georgia just
across the Savannah River from South Carolina. On May 24, 1988, the South
Carolina Coastal Council (SCCC) received notice from the Savannah District of the
Corps of Engineers that it was undertaking review of Hooker's application. The
SCCC told the Corps that the project would have direct and significant impacts on
South Carolina's coastal waters. On Oct. 18, 1988, the SCCC found the project to
be inconsistent with the South Carolina Coastal Management Program (SCCMP)
(Cournoyer, 1986).

The Corps rejected the SCCC's objections, holding that the effects of the
project would have only negligible impacts on South Carolina; Hooker appealed
South Carolina's inconsistency ruling to the secretary of Commerce. However, a few
months later, Hooker withdrew the consistency appeal because the project was
addressing some of the impacts with which South Carolina was concerned. South
Carolina in turn dropped most of its objections (Archer and Eichenberg, 1989).
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This case presents two major legal issues. The first is whether a state with
an approved coastal management program can review federally permitted activities
outside of its coastal zone. The second is whether one state's federal consistency
authority is limited when the federally permitted activity occurs within the boundaries
of an adjacent state but impacts its own coastal zone (Archer and Eichenberg,
1989).

The plain language of Section 307 (c)(3)(a) clearly states that the activity
need only affect the land or water of the coastal zone. In Granite Rock Company v.
California Coastal Commission (590 F. Supp. 1361, 1365 (N.D. Cal. 1984)), the
DistrictCourt held that "an activityoutside but affecting the coastal zone ... would be
subject to consistency review by the state." In addition, NOAA has interpreted
Section 307(c)(3)(A) to allow a state to object to a proposed project "regardless of
location"and to seek mediation or appeal to the secretary of Commerce (Archer and
Eichenberg, 1989).

Although this dispute was resolved without a formal ruling, it raised serious
questions about the extent to which a state may employ consistency reviews. This
controversy lead to increased doubts concerning the strength of the consistency
doctrine.

Federal Consistency Rulings

When administrative mechanisms fail to settle federal consistency conflicts,
the disputing parties must turn to the courts for resolution. The three cases de
scribed below exemplify the variety of legal disputes that the courts have been
asked to mediate. Each emphasizes the importance of federal consistency authority
in the implementation of state CZMprograms.

The Secretary of the Interior v. California. This 5-4 1984 Supreme Court
decision drastically altered a state's power to use its federal consistency review
authority. This case arose out of the secretary of the Interior's sale of oil and gas
lease tracts on the OCS off California. The court ruled that oil and gas lease sales
on the OCS are not subject to consistency review (464 U.S. 312 (1984)).

The phrases, "directly affecting" and "the maximum extent practicable,"
were of vital importance in the Secretary of the Interior v. California. The Department
of the Interior claimed that no consistency review was necessary because lease
sales do not directly affect the coastal zone. The state of California on the other
hand insisted that a consistency review was necessary because the lease sale set in
motion a chain of events culminating in activitiesdirectly affecting the coastal zone.

Justice O'Connor, writing for the majority, held that legislative history docu
mented the intent of Congress to exclude lease sales from state consistency review.
Congress had rejected a proposed provision that could have required that the
secretary of Commerce "apply the coastal zone program to waters immediately
adjacent to the coastal waters of a State, which that State has designated for
specific preservation purposes" (118 Cong. Rec. 35549-35550 (1972)). Furthermore,
Justice O'Connor cited the Outer Continental Shelf Lands Act Amendments of 1978,
which defined four distinct stages in oil and gas development. The first two stages,
preparation of a leasing program and lease sales, were not subject to review,
because these activities do not directly affect the coastal zone (464 U.S. 312
(1984)).
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The controversy surrounding this decision centered around the effect that it
might have on consistency review policies. Justice Stevens said that the opinion will
have the affect of "discouragpngj rather than promotpng] intergovernmental planning
and cooperation ... and ... is squarely at odds with the CZMA's purposes" (Esler,
1986). This ruling weakened state consistency authority by restricting the range of
activities that a state could object to, which thereby limits review to activities
occurring within the coastal zone and restricts state consistency review authority
(Eichenberg and Archer, 1987).

Chemical Waste Management Inc. v. U.S. Department of Commerce,
National Oceanic and Atmospheric Administration. Secretary of the Interiorv. Califor
nia created questions regarding a state's ability to review other federal ocean ac
tivities. The federal ocean waste disposal program is one area in which the state's
powers remained undetermined. Chemical Waste Management Inc. v. U.S.
Department of Commerce, National Oceanic and Atmospheric Administration
involved this uncertainty (Cournoyer, 1966).

This dispute began when Chemical Waste Management Inc. (Chem Waste)
applied to the Environmental Protection Agency (EPA) for a permit to conduct, for
research purposes, a bum of hazardous wastes off New Jersey (Cournoyer, 1986).
The proposal involved the transportation of 700,000 gallons of PCB-contaminated
waste fuel oils from the Port of Philadelphia to a point 140 nautical miles east of the
mouth of Delaware Bay. The Vulcanus //was to then conduct 19 days of test burns.
Because of the vessel's route, New Jersey requested a consistency review.

New Jersey notified Chem Waste of the conditions that it had to meet
before the state would approve the permit.Chem Waste objected to these conditions
and sued EPA and the Department of Commerce. Chem Waste requested the court
to declare that EPA, when making its permit decision, not consider New Jersey's
permit conditions. The argument made by Chem Waste was that a state cannot
impose requirements on an activity that federal law regulates. In other words, at
issue was whether federal ocean waste disposal laws precluded New Jersey from
attaching conditions to the federal discharge permit. Although Chem Waste did not
argue regarding New Jersey's right to conduct a consistency review, it suggested
that the federal ocean waste disposal laws preempted the consistency process
(Cournoyer, 1986).

The district court agreed that it would not be proper to hear the case until
EPA made its final permit decision. On June 1,1986, EPA denied the permit, stating
that the ocean incineration research should be postponed until final regulations on
ocean incineration were issued. The parties did drop this case, but the legal issues
surrounding the preemption of federal ocean waste disposal laws over consistency
authority were left unsolved (Cournoyer, 1986).

Cape May Greene Inc. v. Warren (698 F.2d. 179). In this case, after
reviewing factors such as flood hazards, airand waterquality, traffic, and the effect
of a proposed development on environmentally sensitive areas, New Jersey granted
permission for construction of dwelling units in a floodplain area in Cape May. In
part, this decision was based on the existence of development in the surrounding
area.

In October 1978, at the same time this development was proposed, EPA
said that it would fund the construction of a new sewage treatment plant to service
this region. In June 1979, EPA conditioned the grant with a ban on all sewer
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hookups to lots in floodplains or environmentally sensitive areas. Many of these lots
included those that New Jersey had granted permission to develop. EPA asserted
that the hookup restriction was reasonable because a federal standard that is more
protective than a state's standard may be enforced.

In Cape May Green Inc. v. Warren, the federal circuit court of appeals
concluded that EPA acted arbitrarily by imposing sewer hookup restrictions for a
new development in the floodplain (698 F.2d. 179). EPA's actions were found to be
arbitrary because they did not give credence to the state's coastal management
plan. Because consistency requires that federal agencies respect state policies,
EPA's blatant inconsistencies were deemed arbitrary, in other words, EPA had
overextended its authority by attempting to limit development in an area that the
state coastal authority had determined appropriate. This ruling had the effect of
strengthening the federal consistency authority of states with approved CZM
programs.

1990 Amendments to the Federal Consistency Provisions

On Nov. 5, 1990, President Bush signed the Omnibus Budget
Reconciliation Act (P.L. 101-508) reauthorizing the federal Coastal Zone
Management program for five years and amending the provisions of the CZMA. A
major accomplishment of these amendments is that they overturned the Supreme
Court's 1984 decision in Secretary of the Interior v. California by subjecting outer
continental shelf oil and gas lease sales to the federal consistency provisions
(Section 307(C)(1)(A) of P.L. 101-508).

The new legislation clarifies that all federal agency activities, whether in or
outside of the coastal zone, are subject to the consistency requirements of Section
307(c)(1) if they affect any land or water use or natural resource of the coastal zone.
In other words, the requirement for consistency review is based on the effect of the
activity on coastal zone uses and resources and not on location. Therefore the term
"affecting" should be construed to include direct and indirect effects that the activity
may cause.

Because of the limits and uncertainty that had been placed upon the power
and use of the federal consistency provisions due primarily to the Supreme Court's
ruling in Secretary of the Interior v. California, Congressfelt a great deal of pressure
from the coastal states to rewrite the federal consistency provisions of the CZMA
thereby overturning the court's decision. The 1990 reauthorization was also an
opportunity to repair and preserve the 20-year-old incentive for participation in the
Coastal Zone Management program.

The amendment found in the new Section 307(c)(1)(A) reads as follows:
"Each Federal agency activity within or outside the coastal zone that affectsany land
or water use or natural resource of the coastal zone shall be carried out in a manner
which is consistent to the maximum extent practicable with the enforceable policies
of approved state management programs."

Federal agency activities are subject to this section unless they are federal
development projects in the coastal zone or involve the issuance of federal licenses
or permits. Any development projects in the coastal zone shall be consistent to the
maximum extent practicable with the enforceable policies of an approved state
management program (Section 307(c)(2)). Federal license or permit activities,
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whether in or outside of the coastal zone and which affect any land or water use or
natural resources of the coastal zone, shall provide a certification that the proposed
activity complies with the enforceable policies of the state management program
(Section 307(c)(3)(A)). Furthermore, any plan for the exploration or development of
any area that has been leased under the Outer Continental Shelf Lands Act (43
U.S.C. 1331 et seq.) and regulations under the act shall attach a certification that all
proposed activities comply with the enforceable policies of the state's approved
management program, and that the activities will be carried out in a manner
consistent with such a program. This language clearly overturns the Secretary of the
Interior v. California decision. It extends the federal consistency review authority
inland beyond the jurisdictional limits of a state's CZM program. It also extends
consistency review authority to activities taking place seaward beyond the
jurisdictional limits of a state's territorial sea. Essentially, any federal agency activity
that affects any land, water or natural resources of the coastal zone is subject to a
state's consistency review authority.

A new provision, Section 307(c)(1)(B), has been added entitling the
president to exempt a specific federal project if it is in the paramount interest of the
United States. This exemption can only occur after a federal court has determined
the activity to be inconsistent with a state CZM program. But, the presidential ex
emption prevents states from having a complete veto power over federal activities.
This legislation does prevent blanket exemptions and requires the president to use
this authority case by case.

The 1990 reauthorization also refined the definition of enforceable policies
as "state policies which are legally binding through constitutional provisions, laws,
regulations, land use plans, ordinances, or judicial or administrative decisions by
which a state exerts control over private and public land uses or natural resources in
the coastal zone" (Section 304 (6a) as amended). This definition was included to
apply the same consistency standard to federal activities that is applied to state and
private activities. Thus, as the scope of a state's federal consistency authority is
expanded, limits are placed upon the elements of an approved CZM program that
would be subject to the expanded federal consistency authority.

Summary and Conclusions

The federal consistency provisions emerged in an era of tremendous
environmental consciousness, almost collapsed in the 1980s, and is now more
powerful than ever. The ability to require federal agency action and financial
assistance to remain consistent with a state program is a powerful implementation
tool and an essential element of many state coastal management programs.

Congress has recognized the importance of the concept of federal
consistency and has incorporated similar consistency provisions and requirements
into many other coastal environmental programs to allow states to more effectively
implement their programs and to give states an added incentive to participate. For
example, Section 320 of the 1987 Water Quality Act (WQA) (P.L. 100-4) includes a
requirement to conduct a "Purpose 7" consistency review. Section 320(b)(7) is
designed to identify federal financial assistance programs and development projects
that are inconsistent with the provisions of the comprehensive conservation and
management plans (CCMP) that are to be produced by estuaries in the National
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Estuary Program (NEP). The main objective of the Purpose 7 review is to providea
means of negotiation and cooperation between the private and the local, state and
federal public sectors (EPA, 1991). It is also intendedto have the CCMP identify an
ongoing process by which the state ensures that federal activities remain consistent
with the CCMP's provisions. For the most part, this is to be accomplished through
the coordination of existing consistency review powers such as those provided under
the Executive Order (EO.) 12372 process and under Section 307 of the CZMA. This
coordination of review authority ensures that federal agency activitiesare consistent
with the provisions of a CCMP that is produced (EPA, 1991). In addition, relevant
portionsof the CCMPs are supposed to ultimately become incorporated into NOAA's
state coastal programs (1988 Memorandum of Understanding between EPA and
NOAA). This will allow Section 307 federal consistency authority to be applied to
those enforceable policies that become incorporated intoCZM programs.

The Purpose 7 consistency authority is not as powerful as the authority of
federal consistency under the CZMA because it cannot preempt federal activities.
Under this mechanism, the management conference, a decisionmaking system
composed of numerous committees, identifies federal financial assistance programs
and development projects, applications and proposals that it would like to review
(EPA, 1991). If the programs and projects listed for review are also subject to E.O.
12372, then the management conference's review can be incorporated into the
"state process recommendation," which comprises the official comments by the state
to the federal agency (EPA, 1991). The federal agency then has three options; to
accept the recommendation; to negotiate acceptable solutions; or to explain in
writing why the recommendation cannot be accepted (EPA, 1991). Under this E.O.
12372 process the federal agency is obliged only to "accommodate and explain."
Thus, estuary programs have an incentive to develop enforceable policies that can
be incorporated into state coastal programs such that Section 307 federal
consistency authority applies. This could, in many cases, expand the scope of
policies subject to Section 307 reviews.

Another consistency provision that undoubtedly will increase in importance
is contained in EPA's Section 319 Nonpoint Source Management Program created
by the 1987 WQA (P.L. 100-4). This consistency review process is similar to the
Section 320 consistency process except Section 319 has a broader authority.
Section 319requires federal financial assistance programs anddevelopment projects
listed under E.O. 12372 and those listed in the Catalog of Federal Domestic
Assistance to "accommodate and explain." This enables programs under Section
319 guidance to commenton a greater variety of federal agency activities.

As states with approved CZM programs develop their Section 6217 coastal
non-point-source pollution programs, it is reasonableto expect that an increased use
of consistency review authority and a coordination in existing review processes will
occur.

Whereas the first two decades saw the federal consistency provisions
weakened, the next two decades will inevitably see the expansion of the concept.
This expansion is essential in order to allow states to develop effective coastalenvi
ronmental management programs. Expansion will also help to coordinate govern
mental activities end reduce inefficiencies that arise through intergovernmental
conflict. But, as the use of federal consistency authority continues to evolve, several
new questions are expected to arise.
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One question being asked is, what level of state control is necessary to
have a policy considered to be enforceable? As states begin to develop their Section
6217 coastal non-point-source pollution plans and individual estuary programs
continue to develop their CCMPs, this is certainly going to be a subject of increased
attention.

As states begin to expand their federal consistency authority to federal
activities not only offshore but to federal activities that are inland beyond the juris
dictional boundaries of both approved state CZM programs, the phrase "affects any
land or water use or natural resource of the coastal zone" is likely to be challenged
legally. In addition, it is also likely that many more interstate disputes will emerge as
federal consistency authority is applied to federal activities taking place in other
states' jurisdiction. Thus, there may be expanded use of existing dispute resolution
processes.

Perhaps the most interesting question involves the expanded use of similar
consistency provisions to other environmental programs. Section 307 federal consis
tency authority remains unquestionably the strongest provision of its type. However,
Congress has continued to create coastal environmental programs with overlapping
boundaries, such as between EPA's National Estuary Program and NOAA's Coastal
Zone Management programs, and between NOAA's Section 6217 Coastal Nonpoint
Source Plans and EPA's Section 319 Nonpoint Source Management Plans. The
problem is the difference in federal mandates. EPA seeks to protect and improve the
environment, while NOAA's coastal programs seek to balance the needs of
conservation with those of development. In the future it is reasonable to expect
conflict between these two programs as each develops along a different mandate
and seeks to make the other consistent with its approach.

Other federal agencies are beginning to understand the usefulness of
federal consistency as an implementation tool and are now attempting to integrate
this concept into their programs. The true power and usefulness of federal consis
tency remains to be seen.
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