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Summary

Power to dispose of aquatic lands is an inseparable incident of state
sovereignty and is not delegated to the United States by the Constitution.
Without Property Clause power over aquatic lands, the United States has
constitutional capacity only to control, use, or own aquatic lands
coextensively with exercise of other delegated powers and can not benefit
from creation of a fee simple in private parties by the state. Property
Clause, Enclave Clause, Supremacy Clause, Necessary and Proper Clause,
and Tenth Amendment jurisprudence appears to support a conclusion that
United States title to aquatic lands is defeasible to the state. State sovereign
authority over aquatic lands shares its historical basis with the equal
footing, public trust, and navigational servitude doctrines. Although the
Submerged Lands Act preserves United States title to aquatic lands while
in use, it does not alter state sovereign authority over aquatic lands and
does make United States title absolute.

State Sovereign Authority
and United States Constitutional Capacity

Aquatic lands are unique. No one, ever, obtains the full bundle of rights
of an estate in fee simple absolute. Under the common law of England,
ownership and dominion of lands under navigable waters were in the
sovereign, in trust for the people. After the American Revolution,
ownership and dominion of the aquatic lands within their borders, an
inseparable attribute of sovereignty,vestedin the originalstates, in trust for
the people, and, under the equal footing doctrine, likewise, vested in all new
states. The Constitution did not grant aquatic lands to the United States
but reserved them to the states.

During territorial times, ownership and dominion of aquatic lands was held
by the United States in trust for the future states. As trustee, the United
States could grant title, but only when Congress did so expressly and only
for performance of international obligations, improvement of commerce, or
other public purposes appropriate to the territory. Aquatic lands were not
part of the public domain of the United States; and any patents of aquatic
lands had no effect of their own force, unless subsequently ratified by the
state. For international obligations, the power of the United States over
aquatic lands was its treaty power; and for commerce, it was the commerce

171



power. The source of power to dispose of aquatic lands for public purposes
related to the territory, however, was the Property Clauseand was effective
only during trusteeship. Upon vesting of sovereignty in the state and
termination of United States trusteeship, United States power to grant
aquatic lands terminated for lack of constitutional Property Clause power.

After statehood, the power of the United States to control, use, or own any
land in a state is constitutionally delimited by the Commerce Clause, the
Enclave Clause, and the Property Clause. The Supremacy Clause and the
Necessary and Proper Clause operate within the scope of the former powers
and their incidents. Neither the state nor the federal government is immune
from the jurisdiction of the other, unless it is immediately and directly
exercising its respective sovereign powers. Neither may destroy the other
nor substantially curtail the other's exercise of its own power.

The Commerce Clause and the Enclave Clause confer governmental
jurisdiction on the United States, while the Property Clause confers
proprietary power. Under the Commerce Clause, the power of the United
States is exclusively governmental, although the navigational servitude that
is incidental to the commerce power does confer a right to take and use
lands under navigable waters without compensation. Under the Enclave
Clause, the United States has power of exclusive jurisdiction over any land
acquired for constitutionally enumerated purposes by purchase with the
consent of the state, within the scope of the public purpose for which lands
are held. Through the Necessary and Proper Clause, the United States has
additional power to acquire lands by eminent domain, in which case any
governmental jurisdiction beyond what is required for the specified purpose
is delimited by state consent. Under the Property Clause, moreover,
Congress has exclusive power over territory and property. Because the
Property Clause power is exclusive, presumably, no latent powers remain
that could belong to a state under the Tenth Amendment. Under the
Supremacy Clause, furthermore, the Property Clause supersedes any
conflicting state laws.

The scopeof the Property Clause, however, does not include aquatic lands.
Under the common law, these are sovereign lands. Dominion, or sovereign
authority, over aquatic lands is an incident of state sovereignty under the
common law and is not expressly delegated to the United States by the
Constitution. It is non-preempted matter reserved to the states. Dominium
(sovereignty, dominion, and control) and imperium (governmental
jurisdiction) may ordinarily be separable, but in the case of aquatic lands,
property interests are subordinated to sovereignty and follow sovereignty.

After statehood, therefore, the only power of the United States that is
paramount to a state's sovereign authority over aquatic lands, for practical
purposes, is the commerce power. The treaty power, generally, does not
come into play after statehood, except as it may relate back to territorial
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times. In any other respect, paramount rights run to the states. This is not
a derogation of United States sovereignty, however, because the United
States has constitutional power to control aquatic lands under the
Commerce Clause and to own and control under the Enclave Clause to the

extent needed for any and all constitutional purposes. The United States
merely lacks exclusive Property Clause power, because aquatic lands are an
incident of state sovereignty.

Equal Footing, Public Trust, and Navigational Servitude Doctrines

The equal footing doctrine vests in any state the same sovereign ownership
and dominion of aquatic lands as belonged to the original 13 states. This
sovereign ownership and dominion has three aspects: the jus privatum, or
proprietary interest, which can be conveyed into private ownership by the
sovereign; thejus publicum, or public trust, which burdens any proprietary
title to aquatic lands with a public use easement; and the jus regium, or
sovereign authority, which is the right of dominion and control. The jus
publicumand the jus regium tend to be treated collectively and called thejus
publicum or public trust. The sovereign authority is, nonetheless, distinct
from the public use easement. It is the prerogative to exercise dominion
and control, the exclusive authority to define the public use easement and
to dispose of aquatic lands in the public interest.

This right of prerogative, or sovereign authority, is not vested by the
Constitution in the federal government. The state may dispose of aquatic
lands as it sees fit, but retains its sovereign authority over disposition as
against the United States. Under the Supremacy Clause, the United States
can take title for a public purpose, preempting any state public trust use,
but it cannot destroy the state's sovereign authority. The United States can,
for public purposes, acquire a fee simple title in aquatic lands, but it is a
fee on limitation, so that, upon cessation of use, the fee, title, and rights
revert to the original owner, the state by virtue of sovereignty.

The navigational servitude, an incident of the Commerce Clause power,
does give the United States a property interest in aquatic lands, in
connection with its governmental power. The navigational servitude,
however, confers only the right to use property without compensation in
pursuit of navigation-related Commerce Clause purposes, not the right to
take title. It attaches to the United States, furthermore, solely as a result
of the Constitutional surrender of the commerce power by the states.

State Law

Although the United States can always acquire and control aquatic lands for
appropriate constitutional purposes, the interest that it acquires is created
by state law. The United States, however, can not benefit from an
antecedent title in fee simple in aquatic lands that the state created in a
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