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Our research evaluates the acceptance of marine reserves by local
populations. We have tested a number of hypotheses concerning whether
acceptance/opposition to marine reserves: 1) varies among different user
groups; 2) is related to the group's economic interest in the marine
resources; and 3) correlates with the extent to which group members have
participated in public participation mechanisms.

Our efforts focus on Monroe County, Florida, the site of the Florida Keys
National Marine Sanctuary (FKNMS) that is administered by the National
Oceanic and Atmospheric Administration (NOAA). Congress designated the
2,800 square mile FKNMS by statute in 1990. NOAA released the
Sanctuary's Draft Management Plan to the public in March 1995. The
Sanctuary Plan proposed three Replenishment Reserves and 19 smaller
Sanctuary Preservation Areas in which consumption of marine resources
would be restricted. The Plan also proposed four small SpecialUse Areas
in which no human activities would be allowed. Together these areas
account for about 5% of the FKNMS.

Our research focuses on commercialfishermen in Monroe County, Florida.
We have developed an attitudes and perceptions survey instrument that
includes more than50questions that test ourresearch hypotheses. We elicit
responses from 1 to5 that indicate degrees ofsupport or opposition to the
statements. When we report support for a statement, we are summing
Responses 1 and 2 (Strongly Agree and Moderately Agree). Similarly,
opposition to a statement sums Responses 5 and 4 (Strongly Disagree and
Moderately Disagree). We have conducted our surveys via personal
interviews with approximately 15% ofthe commercial fishermen inMonroe
County (350 of2,400). Our survey strategy attempts to obtain sampling
ratios of full time: part time fishermen; Anglo: Cuban fishermen; and
Upper Keys: Middle Keys: Lower Keys fishermen that approximate the
ratios in the actual population.

More than three-fourths (79%) of the fishermen surveyed generally oppose
the establishment of the Sanctuary. Only about 12% of those surveyed
generally support the establishment of the FKNMS. Regarding the
sanctuary zones (which include the Replenishment Reserves and the
Sanctuary Preservation Areas), 26% of the fishermen surveyed supported
the establishment of such areas somewhere in the Florida Keys, and 64%
opposed establishment. However, when asked if they supported the
establishment of sanctuary zones in the exact locations described in the
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FKNMS Comprehensive Management Plan, fishermen's support declined
to fewer than 5%, with more than 87% opposed. This disparity in support
may suggest two separate, potential motivations. First, commercial
fishermen show some support for protected zones but are dissatisfied with
the proposed zones due to the perceived impact on their personal interests
(the "not-in-my-back-yard" factor). Alternatively, commercial fishermen,
although somewhat in favor of protectivezoning in the FloridaKeys, believe
that the size or location of the actual zones may have been improperly
designated.

An overwhelming majority of the commercial fishermen surveyed (94%) did
not agree that their group would be the primary beneficiary of the
sanctuary zones. More than 72% did not believe that the long-term effects
of the sanctuary zones on the economy of the Florida Keys would be
positive. More fishermen (60%) perceived that NOAA's principal purpose
for creating the zones was to protect and coaserve living marine resources,
rather than to augment stocks either within or outside the zones (40% and
22%, respectively).

Responses regarding the public participation process indicated that the most
successful vehicles have been FKNMS-related NOAA literature; the three-
volume FKNMS Comprehensive Management Plan; and public hearings,
workshops, and meetings. More than half (52%) of the fishermen surveyed
read some FKNMS-related NOAA literature, 48% read parts of the Draft
Management Plan, and more than 48% attended at least one hearing,
workshop, or meeting. The least successful participatory component was
the Info Expos which were attended by only 12% of fishermen surveyed.
Also, Spanish-speaking fishermen have been greatly under-represented in
the public participation process. Due to a variety of reasons, only 50% of
Hispanic fishermen surveyed obtained information on the sanctuary zones
from sources apart from rumors; 25% of Hispanic fishermen surveyed
never even heard of the Sanctuary zones.

When asked if the public participatory process utilized by NOAA to develop
regulations for the FKNMS had been "open and fair," almost 24% of
respondents agreed, while more than 48% disagreed. However, when asked
whether the process utilized to develop boundaries and regulations for the
sanctuary zones had been open and fair, only 8% agreed while 64%
disagreed. Thus, it appears that a sector of commercial fishermen surveyed
believed that although they had the opportunity to participate in the general
FKNMS process, they were excluded from the zoning designation process.
Fishermen generally perceived themselves to be alienated from the process
used to develop Sanctuary regulations; just under 65% of those surveyed
considered that participation in the Sanctuary process was futile because the
average person could not influence the final decisions. More than 75%
believed that NOAA had failed to give sufficient consideration to their
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concerns in developing regulations for the FKNMS, while only 4% felt that
the agency had addressed their concerns adequately.

We find that the commercial fishermen surveyed thus far have voiced strong
opposition to the sanctuary zones. However, a third of those surveyed
actually supported some type of zoning in the region, although not that
currently proposed in the FKNMS plan. Most of the fishermen surveyed
perceived that the main purpose of these zones was the protection of living
marine resources, rather than the augmentation of commercial stocks.
Therefore, most of them did not believe that their group would benefit from
the zones. A majority of the fishermen surveyed did not predict a growth
in the Florida Keys economy as a result of the marine zoning. With respect
to participation, many fishermen sensed the process to be pre-determined
and considered that their input could not influence the final decisions.
Widespread belief also existed that NOAA's process had not addressed their
concerns and that the zones had been developed in an arbitrary fashion.
Our results suggest that Sanctuary managers must develop new strategies
to involve fishermen in the Sanctuary planning process.

Daniel Suman

Division of Marine Affairs and Policy
Rosenstiel School of Marine and Atmospheric Science
4600 Rickenbacker Causeway
Miami, FL, USA 33149

Ph (305) 361-4685
Fax (305) 361-4675
Email dsuman@rsmas.miami.edu
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Session J2: Incentives for Non-Regulatory Compliance
Session Chair: Roger Griffis, NOAA/Office of Policy and Strategic Planning

NEW APPROACHES TO HABITAT CONSERVATION FOR
ENDANGERED SPECIES

Susan E. Essig, DOI/Fish and Wildlife Service

Introduction

The Endangered Species Act (ESA) (16 U.S.C. 1531 et seq.) was last
reauthorized in 1988 as Public Law 100-478. Authority to conduct activities
pursuant to this statute expired at the close of FY 1992. Since that time, a
period of great uncertainty regarding the future of the statute and the
outcome of its reauthorization has been a dominant subject in Congress.
With the start of the 104th Congress, themes dominating the conservative
view of the statute have dealt with the issues of: extensive scientific peer
review; diminution in economic value of private lands providing habitat for
federally-listed species and the associated "takings" debate; and cost-benefit
analyses for any associated rulemaking activity. To date, approximately
eight bills to overhaul the basic tenets of the original statute have been
introduced this session. Although the original Congressional momentum on
this subject has been in "abeyance," the debate will continue.

At the heart of the debate has the issueof endangered species habitat. From
an ecological perspective, habitatessential to maintaindeclining, yet unlisted
species, and habitat essential for the recovery of listed specieshas been the
central issue. From a private landowner's perspective, the question of
limitations on property uses due to the habitatneedsof declining and listed
species has been the most contentious factor and has spearheaded the
"takings" debate expressed in legislative proposals such as S. 605, the
Omnibus Property Rights Act of 1995.

This abstract describes the ideological views which have leadto a polarized
view onhabitat needs for Federally-listed endangered and threatened species.
More importantly, it highlights the actions undertaken by the U.S.
Department of the Interior to adopt a more "user-friendly" approach to
meetingthe needs of both listed species and private propertyowners.

Review of Habitat Issues

Approximately, two-thirds of thelower 48 conterminous states are privately
owned. As of August, 1995, 956 species (526 plant species and 430species
of animals) have been designated as "threatened" or "endangered" under the
Endangered Species Act and now protected by the prohibitions on "take" as
defined by this statute. "Critical habitat" has been designated for a total
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of 114 of these species under the jurisdiction of the U.S. Fish and Wildlife
Service. A total of 411 recovery plans have been developed and published,
many of which are multi-species in nature. Most listed animal species fall
into the category of: mammals; birds; reptiles; and fishes.

The habitat needs for these species assumes a more controversial aspect
given that an estimated 40% of listed species are wetland-dependent for all
or part of their life cycle. As wetland losses continue at a rate of over
200,000 acres per year in the lower 48 states, the correlation between this
decline, the need to list additional species which are declining, and the
ability to implement effective recovery strategies becomes more evident.
It is rare that an approved recovery plan lacks provisions for improved
habitat protection for a listed species, in particular, plant species.

Three sections of the ESA are particularly germane to habitat issues: (1)
Section 4 - Designation of "Critical habitat"; (2) Section 9 which prohibits
the private take of listed animal species (the prohibition on take for plants
applies only to Federal lands); and (3) Section 10which authorizes a permit
process for "incidental take" ("take" resulting from the conduct of an
otherwise lawful activity) via the development of a Habitat Conservation
Plan (HCP).

Although adverse modifications to "critical habitat" have been upheld as
violating the ESA [Sweethome vs. Babbitt], a developing trend has been to
refrain from the designation of critical habitat when a species is listed. In
turn, the emphasis has been placed on such designation, only when
necessary, during the phase of recovering a listed species. Section 9 and
Section 10are intertwined with respect to private landowners. Since Section
9 places a virtual prohibition on "take" of listed animal species on private
lands, a Section 10 permit for "incidental take" is essential. As a result, the
development of Habitat Conservation Plans for this purpose have been a
more recent undertaking under the ESA, with more than 150 plans
approved or underway nationally.

Moving from the "Punitive" to the "Partnership" Approach

Secretary Babbitt has made numerous overtures during the last several
years to adapt the ESA to what may be termed a more "user-friendly"
approach. The following examples are illustrative of the Secretarial
initiatives and reflect a trend which is likely to permeate throughout the
process of reauthorizing the statute.

Habitat Conservation Plans - As noted previously, a major emphasis has
been placed during the past four years in working with the private sector
and privatelandowners to develop Habitat Conservation Plans as a basisfor
a lawful Federally-permitted "incidental take"of a listed species. The word
"habitat" is key to plan development since the basis for incidental take is
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premised on either a net gain in habitat for the target species or no net loss
of habitat. Essentially, the permittee agrees to abide by stipulated
provisions for lawful "incidental take" which seek to provide habitatgain
(or no net loss) for a species or groupof species as a "quid-pro-quo" for the
potential take.

An upper limit on "take" may be stipulated thus requiring monitoring by
the permittee and the U.S. Fishand Wildlife Service. Stipulated provisions
are permit-specific but seek to minimize "incidental take" by factoring in
provisions related to the foraging and seasonal habitat needs of the species.
HCP's are not authorized if it is concluded by the Service that a level of
take could constitute "jeopardy" to the future existence of the species.

Although 150 HCP's are under development (with many already approved),
it will be necessary to evaluate their effectiveness in the future.
Development of such agreements and subsequent monitoring can be labor-
intensive for both the permittee and the reviewing federal agency.
Increasingly, the scale of effort involved in the development of plans will be
proportionate to the likely impact to the species and its habitat.

A related policy development by Secretary Babbitt has been the
promulgation of a "No Surprises" policy during the fall of 1994. The policy
statement issued indicated that the requirements of an HCP would not be
altered in the event that actual "incidental take" exceeds that agreed to in
the approved agreement. In essence, the permittee has been promised that
additional habitat protection will not be needed beyond that previously
agreed if impacts actually exceeded those anticipated.

Guideposts for Reform - Secretary Babbitt continued the theme of more
cooperative relationships with the private sector and private landowners
with his March 6, 1995, announcement of "Guideposts for Reform" -
principles to be followed both by the Administration in implementing the
ESA and to be given strong consideration during reauthorization of the
statute. The 10 principles are:

(1) Base ESA decisions on sound and objective science.

(2) Minimize social and economic impacts.

(3) Provide quick, responsive answers and certainty to landowners.

(4) Treat landowners fairly and with consideration.

(5) Create incentives for landowners to conserve species.

(6) Make effective use of limited public and private resources by focusing
on groups of species dependent on the same habitat.
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(7) Prevent species from becoming endangered or threatened.

(8) Promptly recover and de-list threatened and endangered species.

(9) Promote efficiency and consistency.

(10) Provide state, tribal, and local governments with opportunities to play
a greater role in carrying out the ESA.

These 10 principles may be self-explanatory. However, a brief explanation
will provide the linkages between the basic principles:

(1) Sound and Objective Science - the standard for the use of "best
scientific information available" is codified in the ESA. Although this
principle reiterates the need for reinforcing this point to the public, the
term "objective" will permeate the question of the necessity for and the
extentof peer review for listing activities anddevelopment of recovery plans
in particular.

(2) Minimize Social and Economic Impacts - unfortunately, the ESA has
been portrayed too often as a statute which is incompatible witheconomic
development. However, statistics do not substantiate this point. Annual
studies of consultation activities between federal agencies and the U.S. Fish
and Wildlife Service (Section 7 of the ESA) indicate that, between 1987-
1992, a total of 54 federally-authorized, permitted or licensed projects were
withdrawn or terminated due to the ESA consultation process. This is the
cumulative number from a total of greater than 96,000 consultations
conducted under the ESA with more than 94,000 of these consultations
conducted at the "informal" level based on the standards in the statute.

The Administration has recognized that the small landowner should not be
subjected toonerous economic impacts. Accordingly, the Secretary has also
issued a policy which essentially waives liability for incidental takeof animal
species onresidential landowners whose property does not exceed five acres.

(3) Quick, Responsive Answers and Certainty to Landowners - the
statistics on expeditious informal consultations; the "No Surprises" Policy
for Section 10 permits; and therecognition of minimizing economic impacts
on small landowners are all indicative of this principle.

(4) TreatLandowners Fairly and with Consideration - this principle follows
the general tenets expressed in the Administration policies noted in the
previous principle.

(5) Create Incentives for Landowners to Conserve Species - this philosophy
embraces an incentives-based approach for the landowner and recognizes
the landowner as an "asset" rather than a "cost" in administering the
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statute. Under the auspices of the Services' Partners forWildlife Program,
a trend has been witnessed nationwide in agreements (ranging from 10-25
years) whereby the Service works with the landowner to enhance property
occupied by both listed species and plants. Many aspects of this program
are still in the maturation phase; however, the concept has beenembraced
as a future direction for this program which, until recently, has largely
focused on restoration or enhancement of wetlands on private property
under a stipulated time frame andsubject to a cost-sharing agreement with
the private landowner.

(6) Focusing on Groups of Species Dependent on the Same Habitat —the
attributes of this principle aresignificant and myriad. By definition, this
approach is more cost-effective if a singular action (e.g., development of a
recovery plan) is applicable to conserving or recovering several listed
species. In addition, it promotes a positive ecological concept since it is
consistent with the concept of biodiversity. Most ecologists will argue that
an ecosystem (defined at the spatial, landscape, or temporal dimension) is
more resilient to adverse impactswhen characterized by a diversity of biota
endemic to the ecosystem.

(7) Prevent Species from Becoming Endangered or Threatened —this tenet
is consistent with the increased attention in the Service to its Candidate
SpeciesConservation Program(previouslyknown as the Service's pre-listing
program). This focus has been on-going, cost-effective, and is aimed at
meeting what essentially is the singular goal of the ESA —prevent species
from declining to the point where listing is essential to prevent extinction of
a species.

(8) Recover and de-list threatened and endangered species - this principle
is evident in the intent of the ESA; however, on-going activities within the
Service, particularly with respect to delisting, are not frequently noted.
One of the most recent success stories nationally has been the
declassification of the American bald eagle from "endangered" to
"threatened" status. Within the northeast, plans have been developed to
both "de-list" and "declassify" both plant and animal species —a continuum
of activities already conducted for several plant species during previous
years.

(9) Promote Efficiency and Consistency — this principle permeates the
entire program. However, it is essential to recognize that the program
nationally has had a relatively small budget. The FY 1991 appropriation
of $32 million for the entire program (including those aspects implemented
by the U.S. Departments of Commerce and Agriculture) has been estimated
as less than the sum of money necessary to build one mile of an urban
highway.
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(10) More Opportunities for Intergovernmental Involvement in
Implementing the ESA —this last principle has been a characteristic of the
program as it has evolved. Since its enactment in 1973, grant monies have
been provided to States pursuant to Section 6 of the Act to aid pre-listing
and recovery actions. This program has also been important in promoting
biodiversity since actions to protect habitat for listed species often benefit
resident species for which the States retain management jurisdiction. In
addition, more than 500 Indian tribes have been accorded "tribal" status by
the U.S. Bureau of Indian Affairs. Such recognition usually is accompanied
by a national recognition of indigenous rights for a tribe to be held "in
trust11 by the federal Government. Tribal needs with respect to retaining
rights to terrestrial and aquatic biota will continue to increase in
implementing the ESA.

Conclusion

The Endangered Species Act is now 24 years old. As with any other
national conservation statute, its maturation has not been without
controversy. The ESA has a record of both noteworthy successes and
ancillary controversies. The regulatory aspects of the statute are important
to its success yet success cannot be achieved without the support of the
public. This Administration's attempts to integrate the needs of the private
sector and landowner - minimizing cost and maximizing predictability are
at the basis of the policies promulgated during the last four years.
Sufficient recognitionmust be accorded to these attempts to find "common
ground" between the need to prevent the decline of species and conserve
listed species while sustaining a healthy level of economic development.

Susan E. Essig
U.S. Fish and Wildlife Service

DARD/Ecological Services
Northeast Regional Office
300 Westgate Center Drive
Hadley, MA, USA 01035-9589

Ph (413) 253-8611
Fax (413) 253-8482
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DEEPVIEW SUBSURFACE MAPPING SURVEY:
THE PRIVATE SECTOR PRACTICES INTEGRATED

COASTAL MANAGEMENT

Eugenia Laychak, California Center for Public
Dispute Resolution and

Noel Davis, Chambers Group, Inc.

Introduction

Integrated Coastal Management (ICM) concepts call for achieving natural
resource sustainability to safeguard the ability of future generations of
people and other species to meet their needs. Putting this theory into
practice, especially on a project level, can be challenging to project
proponents, agency regulators, resource managers, affected communities
and other interested parties. One of the biggestchallenges is implementing
a project in an environmentally sustainable manner while adhering to very
real budget and time constraints and ensuring a profitable result.
This abstract describes how THUMS Long Beach Company (THUMS)
prepared for and conducted a month long three-dimensional (3-D)
geophysical survey in and just outsideLong Beach Harbor, Californiawhile
addressing environmental, community, and public policy concerns (Figure
1). THUMS is in charge of overseeing day-to-day operations of four oil and
gas producing islands in the harbor on behalf of the field operator, the City
of Long Beach, who was granted title to the tidelands in trust through
California legislation. More than 1,700 wells have been drilled since
THUMS began operations in 1964.

Survey Description

The survey used compressed air sources (airguas) and seafloor receivers to
map multiple subsurface geologic horizons and faults. The survey area
extended from the beach offshore to about 60 ft of water depth. Survey
operations were conducted daily between January 10and February 1,1995.
The operations consisted of the deployment of several hundred small
transmitter buoys, to each of which were attached several receivers that lay
on the sea floor, over an area or patch covering up to 2 square miles. A 56-
foot source vessel towing an array of 12 compressed airguas criss-crossed
the receiver lines while emitting a signal that was reflected from subsurface
geological formations back up to the receivers. When the source vessel
completed the transit of one patch, the buoys were collected and redeployed
to another patch. Four patches were required to cover the 8-square mile
survey area (Figure 2).

This survey was the first offshore oil related 3-D survey permitted in
California waters since October 1988. Several major reasons account for
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this lack of oil related geophysical activity. The first is that due to the drop
in oil prices in the 1980's, the oil underlying the California Outer
Continental Shelf (OCS) has become less economically attractive on the
world oil market. Second, public opinion and California's regulatory
climate have driven oil companies to more receptive areas and less
restrictive governments. Related to this second point was the California
State Lands Commission's (SIX) decision in 1987 to require an
Environmental Impact Report (EDI) for any future 2-D or 3-D offshore oil
related surveys. The survey in 1988 had been permitted in a permit issued
prior to SLC's decision.

The environmental and fisheries communities in California are very active
and vocal on ocean issues. For example, the American Oceans Campaign,
headquartered in Los Angeles, California, and the Pacific Coast Federation
of Fishermen's Associations, headquartered in San Francisco, have both
objected strenuously to expansion of offshore oil and gas development
outside of existing developed areas. In addition, the environmental and
fisheries communities have joined with local governments and state and
federal elected officials to object to increased oil and gas development within
developed areas that they believe are burdened with unmitigated cumulative
environmental and social impacts.

Purpose of Survey

The purpose of THUMS' survey was to more accurately delineate oil-
bearing strata and fault traps in order to maximize recovery of remaining
oil reserves. An overriding concern for the local oil company, however, was
their positive image in the Long Beach community, which they established
in 1964 and maintained ever since. Another concern was cost, in terms of
time and money, of pursuing regulatory permits from a host of public
agencies. THUMS' primary objective was to conduct a safe,
environmentally sound, cost effective survey while addressing the concerns
of the Long Beach Harbor community and agencies. Part of that objective
was to address environmental and social impacts with the affected agencies
in a way that minimized permitting delays, with as few permits as possible.

Issues/Concerns/Mitigation

Regulatory Agency Concerns

Locally, the City of Long Beach Harbor Department, Marine Bureau and
Recreation Department were concerned the survey could adversely affect
normal harbor area activities. On the State level, the SLC, California
Coastal Commission, and Department of Fish and Game were concerned
about environmental impacts and conflicts with fishing activities. The U.S.
National Marine Fisheries Service (NMFS) was most concerned with
potential effects on marine mammals.
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Environmental Concerns

Long Beach Harbor is a valuable habitat for marine life. The calm waters
support abundant and diverse fish populations. The breakwaters and
harbor waters are used by many species of birds. Sea lions haul out on the
breakwaters and buoys.

Early in the planning process, THUMS contracted with Chambers Group
Inc. and E J L & Associates to analyze the potential impacts of the seismic
survey on marine life. This report was not required by any regulatory
agency, but was commissioned by THUMS to help plan the survey to
minimize impacts on marine life and to use in discussions with the agencies.
The environmental study described marine life in the survey area and
reviewed literature on the impacts of sounds from airguas on different kinds
of marine organisms. The literature review acknowledged that only a few
studies have documented effects of airguns on marine life. The short and
long term effects on most species of fish, mammals and birds, especially
those in shallow water environments, are largely unknown. Reviewed
studies recommended that 1) field measurements to determine the zone of
critical concern (area within which marine animals would be disturbed by
airgun sounds) be conducted in shallow water environments and 2) further
study on different types of shallow water species was necessary to fully
understand the impact of geophysical surveys in shallow and nearshore
environments.

For logistical reasoas, THUMS did not attempt to place hydrophones in the
water column to delineate the zone of critical concern. THUMS also

believed the short length of the survey and low estimate of impacts did not
justify the effort and expense of a field study on impacts on shallow-water
species. Timing was critical because impacts on birds, fish and marine
mammals were far less in winter than they would be in spring, summer or
fall.

The authors were tasked to assess the potential impacts on Long Beach
Harbor marine life, based on a reasonable review of the literature and their
professional judgement. Evidence from the literature review suggested that
physical damage to marine animals from compressed air sources is localized
to within a few meters of the sound source. However, behavioral effects
could occur over a much larger area. The study concluded that the seismic
survey was unlikely to have significant adverse effects on fishes or
invertebrate populations in the harbor area. However, any marine
mammals or diving birds near the operating airguas might be severely
disoriented or disturbed.
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Mitigation

In keeping with THUMS' goal of incorporating environmental protection
into the survey design, prior to completion of the environmental report the
plan specified that the minimum size airgun array be used. Survey
designers incorporated airgunswhich focus the energy down into the water
column to limit the spread of sound in the horizontal plane. THUMS and
NMFS agreed to a site monitoring observation program, based on the
conclusions and recommendations of the environmental report. Program
guidelines included 1) presenting a marine mammal awareness training
program to all survey personnel, 2) having a marine mammal observer on
board while the airguns were operating to warn the source boat to stop
operations if a marine mammal came within 50 meters of the array (1.2
kilometers for gray whale), and 3) conducting the survey only during
daylight hours.

Potential Conflicts with Harbor Traffic

The ports of Los Angeles and Long Beach immediately west of the survey
area are major shipping areas, in fact, Long Beach Harbor is the busiest
harbor in the United States, based on tonnage. In addition, the waters in
the survey area are used extensively by Catalina Island passenger carriers,
several tug and barge companies, sail boat races and other recreational
boaters.

Interactions with Fishermen and Other Harbor Users

A live bait fishery for northern anchovy occurs within the breakwater.
Crab and lobster are fished by trap just outside the breakwater.
Recreational fishing from shore and by small boats occurs within the survey
area. The shoreline within the survey area includes a pier, a heavily used
beach and the tourist attractions of the Queen Mary and Shoreline Village.
Harbor marinas are home to many who live aboard their boats. The survey
area is visible from a number of high rise residences along the coast.

Mitigation

To address social concerns and clarify survey objectives and procedures,
THUMS put as much effort into its community relations planning and
implementation as it did its environmental program. It notified the
agencies in advance of the survey and provided the environmental report for
their review. The CCC ruled a permit was not required, based on the
mitigation measures previously agreed to by THUMS, and SLC was
comfortable with the survey design and did not raise concerns. The local
agencies concurred that the survey could be run and the survey would not
adversely affect normal harbor area activities.
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Acrucial aspect of thesurvey project was cooperating with thePort of Long
Beach andLos Angeles/Long Beach Harbor Marine Exchange to coordinate
operations with arrivals, departures and anchorage's of large tankers and
freighters. This was no easy task and required direct communications
between THUMS and port operators. Inaddition, THUMS contracted with
the Long Beach Marine Patrol for a Lifeguard boatand crew to patrol the
waters around the source boat during airgun operations.

Public officials, harbor businesses, and residents were also given plenty of
advance notice. Thousands of informational letters were mailed to boat
owners who berthed their boats in one of the Long Beach marinas. Special
attention wasgiven to those that lived aboard their boats. A survey notice
was run in the Long Beach area sailing newsletter. THUMS mailed letters
to about 75 harbor-area businesses involved in boating, skiing and other
water activities, in an effort to reach many other people who engage in
recreational activities in the harbor.

Political leaders, including U.S. Senators from California and those
Congressional andState representatives from local districts received letters.
In fact, oil field managers met personally with City of Long Beach council
members and the mayor to explain the survey and measures taken to ensure
minimal impacts. About 500 informational letters were mailed to Long
Beach area public opinion leaders, as well.

Special consideration was given to commercial crab and lobster fishing
activities. Accepted State and federal procedures were followed to notify
key fishing and agency representatives locally and throughout the State of
the impending survey. This notification requested comments from the
notice recipients and was in addition to noticing the survey in the U.S.
Coast Guard Local Notice to Mariners. No comments were received.

Results/Conclusion

THUMS' foresight and exteasive planning ensured successful completion of
the survey with minimal interactions with marine life and other harbor
users. THUMS Is to be credited for its environmental awareness and
community outreach efforts, becaase without its proactive attitude and
support the consultants which helpedTHUMS implement its program would
have been less effective in fulfilling their responsibilities. THUMS
encouraged the consultants to work as a team to help them meet the
purpose of the survey.

Environmental Program Results. THUMS conducted its survey with
minimal disruption to the natural environment. Survey operators adhered
strictly to all measures designed to protect marine mammals. Dr. Davis, the
marine mammal observer, spotted three marine mammal sightings, two
California sea lions and one rare sighting of a northern fur seal during the
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survey. One sea lion approached the air gun array when the guns were
operating. The source boat immediately shut down operation of the airguns
until the sea lion left the area.

The question left unanswered was whether the survey actually caused harm
to marine life. Because no field measurements or studies were conducted
we still do not know the extent of the zone of critical concern nor do we
know how shallow water fish are affected, if at all, by sounds from airguns.
Although we are no closer to knowing the answers to those questions, we
have a little more information on the effects of surveys on birds. Dr. Davis
observed that a Brandt's cormorant, western gull, loon, and western grebes,
whether sitting on the water or diving, showed no visible reaction to the
operating airguns. The birds were anywhere from about 35 feet to 350 feet
from the array.

Community Coordination Program Results

Very little conflict between the survey operations and other harbor users
occurred. Most boaters were extremely cooperative and lifeguards chased
a boat out of the survey area on only one occasion. Not once during the
survey was normal shipping activity interrupted.

The only serious conflict during the survey was a shouting match between
a lobster fisherman and survey operators. In spite of the notices, the area
just outside the breakwater was peppered with lobster traps. THUMS knew
the survey was being conducted during lobster season and had prepared for
potential conflicts. It instructed the survey crews to avoid the traps as
much as possible. Apparently, judging from the fisherman's reaction, one
or more traps were possibly fouled by a survey boat. However, this
fisherman did not follow up with THUMS to seek compensation for his
losses.

THUMS immediate response to the incident was to have Ms. Laychak
present on the marine mammal observer boat while the crew completed the
portion of the survey outside the breakwater. No other on-site encounters
occurred during the survey.

Another fisherman contacted the survey project manager, George Otott
(Chief Geologist, THUMS) and requested compensation for a few traps. He
claimed the crew moved some of his traps and cut the lines on one or two
others. Otott followed up by questioning the crew chief and lifeguards.
Their response was that no traps were moved nor were lines cut. Because
he was faced with choosing between opposing positions, Otott decided to pay
for the alleged losses, rather than risk future ill will with the fishing fleet.

In conclusion, THUMS spent a lot of time, money and effort to conduct the
seismic survey. Without this exteasive effort many serious conflicts would

678



have undoubtedly occurred. If for instance, the publicwas not adequately
notified, the survey could have been protested to such an extent, that
THUMS may have stopped the survey. If the survey was not conducted
during winter, impacts on marine life would have been far greater. If the
agencies had nothad theopportunity to review theenvironmental report the
CCC may have required a permit or NMFS may have stopped the survey.

Along with the negative incentives to coordinate and plan with the other
interested parties, an important positive incentive, from THUMS'
perspective, was that Otott and others implemented the program, from
planning to implementation, the way they thought was best for their
operations. They hired consultants who had thorough knowledge of the
local environment, literature and agency processes. This way they
addressed the concerns head on and early in the process so that the project
was revised in the planning stageand wascompleted on time and within the
budget.

Eugenia Laychak
California Center for Public Dispute Resolution
P.O. Box 162696

Sacramento, CA, USA 95816

Ph (916) 444-2161
Fax (916) 444-2162
Email 73130.3271@compaserve.com
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PRESENT USE VALUE TAXATION:

A POSSIBLE MECHANISM TO IMPLEMENT THE AGRICULTURAL
MANAGEMENT MEASURES REQUIRED BY THE COASTAL

NONPOINT POLLUTION CONTROL PROGRAM1

Bonnie Nohori, University of North Carolina at Chapel Hill and
Lisa C. Huff, North Carolina Division of Coastal Management

Introduction

As a result of the 1990 Coastal Zone Act Reauthorization Amendments
(CZARA), coastal states now bear the responsibility ofcontrolling nonpoint
sources of pollution through a combination of enforceable policies and
voluntary programs. In North Carolina (N.C.), agriculture is the second
largest land ase by area. Agriculture produces a substantial amount of
nonpoint pollution in theform of nutrients andsediments - two pollutants
that requirecontrol underthe Coastal Nonpoint Pollution Control Program
(CZARA, Section 6217), and the two most troublesome pollutants in fresh
and estuarine waters in N.C. Agriculture is exempted from the
requirements of the N.C. Sedimentation Pollution Control Act, and no
requirement exists fornutrient management onfarms engaged in row crop
production. For most confined animal facilities, nutrient management
requirements are limited to applying animal waste at agronomic rates.
Commercially supplied nutrients thus evade scrutiny onrow crop farms and
at confined animal facilities.

Given a tradition of unwillingness to impose regulation on the agricultural
community, the Division ofCoastal Management is seeking means tomodify
existing programs and mechanisms to significantly reduce runoff of
sediments and nutrients from agricultural land. One possible mechanism
is the state's Use Value Assessment program.

Use Value Assessment (UVA) isa form of preferential tax treatmentof land
engaged inagricultural, horticultural, and/or forestry activities. It allows
eligible private property to be assessed and taxed according to the value of
its current use, rather than at the market value of the same land in
alternative, more profitable uses. This paper examines the feasibility of
modifying North Carolina's UVA program to provide an economic and
quasi-regulatory incentive for the implementation of agricultural best

1 This study and all subsequent published materials were financed by
funds provided by the Office of Ocean and Coastal Resources
Management, National Oceanic and Atmospheric Administration through
Section 6217 of the Coastal Zone Management Act of 1972, pursuant to
Award NA57OZ0498.
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management practices (BMPs). The mechanism examined is the use value
requirementthat qualifying property must be under a "sound management
program." Since many states have similar preferential tax treatment
programs for farm and forest land, this mechanism may be of broad
interest. Discussion will be limited to agricultural land.

Use Value - What It Is?

The UVA program was passed by the North Carolina General Assembly in
1973 as the Farmland Taxation Act and codified at Chapter 105, Section
277.2 through 277.7 of the North Carolina General Statutes. To be eligible
for UVA, private property must be engaged in agriculture, horticulture,
and/or forestry uses. Eligibility for UVA also includes specific, but lenient,
requirements regarding ownership and residency, minimum acreage in
productive use, and minimum annual income from the land use. For
example, agricultural land parcels meeting ownership requirements may
consist of one or more tracts. At least one tract must have ten acres in

active production and the average gross income must have been at least
$1,000 per year for the preceding three years. Additionally, "each tract
must be under a sound management program" (G.S. 105-277.2(l)-(3)) such
that the "greatest net return from the land is consistent with its conservation
and its long term improvement" (G.S. 105-277.2(7)). When one tract
receives UVA status, the same landowner can include other properties that
would not otherwise qualify. That is, the initial determination of UVA for
the first tract is based upon eligibility of the land and the landowner,
whereas the eligibility of all subsequent tracts is based upon the
landowner's UVA status. It is acceptable for a landowner to receive UVA
if the qualifying tract is under production by a tenant farmer or someone
else.

Once a tract of farm land is formally on the UVA rolls, the land owner is
taxed at the assessed value of the land's estimated present farm uses. This
assessment will be less than an assessment derived through market valuation
of the same land. Present ase value is not, however, determined from a
calculation of actual income from farming activities on that land. Instead,
it is typically calculated using a recommended rate schedule that is based
upon estimates of soil productivity. The soil productivity rating for a given
UVA tract is assigned according to the soil type and the corresponding
estimate of net income that would be derived from that soil if soybeans and
corn were grown on it. Since future commodities prices cannot be known,
a price-per-acre estimate is taken by averaging the net income from
soybeans and corn for the last ten years. A new recommended use value
schedule based upon soil type has been published every year pursuant to the
requirements of G.S. 105-277.4 and 105-317. The schedule is produced by
a Use Value Advisory Board (UVAB) and is provided to all county tax
assessors. It serves as an attempt to standardize farm use valuation
methods throughout the one hundred counties in North Carolina.
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For each parcel of land eligible for use value assessment, the county tax
assessor must identify the underlying soil type, then cross-reference it to the
corresponding per-acre income estimate for that soil type throughout that
county. That estimate is divided by the legislated capitalization rate of nine
percent. The result is the present use value (see Equation 1). Present use
value is then multiplied by the current county property tax rate (usually less
than $1.00 of tax assessed per $1,000.00 of property value) in order to
determine the amount of taxes due from a use value parcel. For each year
that the land remains under UVA, the difference between the UVA and a
market value assessment equals the amount of tax deferred (see Equations
2 and 3). Deferred tax is due only if the landowner takes the UVA-
qualifying land out of farm uses. In addition, if the landowner keeps the
same farm parcel under use value for four or more years, some of the
deferred taxes are forgiven entirely and are no longer subject to eventual
repayment.

EQUATION 1: Present Use Value Tax = [Use Value Assessment /
Capitalization Rate at 0.09] x [County Tax Rate (i.e., tax per $1,000 of
value)]

EQUATION 2: Total Tax Due = [Market Value Assessment] x [County
Tax Rate]

EQUATION 3: Deferred Tax = [Total Tax Due] - [Present Use Value Tax]

For each consecutive year a property qualifies for UVA, a farmer can defer
a portion of the property tax. As soon as the farmer sells that land for non-
farm uses, or removes the land from the UVA tax roll, the deferred tax
becomes due immediately. In tax terms, the tax ledgers are "rolled back"
to recapture the deferred taxes resulting from the land's former use value
status. If the property received UVA deferrals for no more than three full
years plus a portion of the current calendar year, then the entire deferred
amount is due, in addition to a ten percent interest penalty. However, if
the property was assessed under UVA for four or more consecutive years,
the landowner owes taxes for only the last three full years, plus a portion
of the current year. All back taxes prior to that period are forgiven and
handled as a pure tax exemption. For example, if a landowner sold UVA
land for non-farm use on January 31,1996 after receiving continuous UVA
tax deferrals since January 1,1989, the difference between the market value
assessment and the UVA for each year from 1989 through 1992 is the
amount of tax forgiven.

Tax Advantages of the Use Value Assessment

The tax advantages of UVA come in two forms: tax deferral and outright
tax exemption. The benefits from deferral versus exemption are a function
of: the difference between use value and market value each year; the length
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of time the property has received UVA; and the total number of acres
receiving UVA. Since each county is required by law to undergo a complete
revaluation (an update in appraisal of market values) of properties only
once every eight years, the time period immediately following a revaluation
will tend to coincide with the greatest MV/UV ratio for a given eight-year
period. Thus, application for and benefits from UVA will likely occur
during the same time period. In general, the more acres of land a farmer
can get under use value, the greater the tax benefits he/she accrues. In
addition, anything that decreases UV and/or increases MV relative to the
other will increase the tax deferral advantages to farmers who have land
enrolled in UVA. As the time period over which a farm receives UVA
increases, the ratio of tax exemptions to tax deferral also increases. Both
tax deferrals and tax exemptions can represent a significant amount in
actual savings to an individual farmer.

Role of UVA in Determining County Tax Rates

Property taxes represent a major source of funding for counties. Each year
the commissioners from each county approve a budget for the coming fiscal
year. The county tax assessor is responsible for financing that estimated
budget. First the assessor determines the value of all property that is
assessed at market value. To that he/she adds the assessed use values of all
UVA-eligible properties plus revenues from other tax sources. The assessor
divides the projected annual county budget by the assessed values of all
properties within the county to get the county-wide property tax rate for
that year. Since a county's yearly budgetary requirements are usuallyjust
a fraction of the property value base, a county's tax rate is represented as
the tax (asually less than $1.00 per $1,000) of property value. For example:

County Tax Rate (i.e., tax per $1,000 value) = Projected Budget for 1996
/ [(Value of land assessed at market value) + ((Value of lands assessed at
use value) x $1,000) + (other tax sources)]

Changing the Use Value Assessment to Provide Economic Incentives
for Best Management Practices

Modifying the UVA program in order to provide incentives for farmers to
implement BMPs must be done with care. A primary reason for enacting
the UVA program was to provide farmers with an incentive to keep their
land in farm uses. Many argue that a preferential tax treatment is
justified, because the income from traditional types of farming is generally
modest compared to the income that can be derived from urban,
commercial, and industrial uses of land. Any change to the UVA program
must ensure that farmers will continue to take advantage of the preferential
tax and not transfer their farm land to other market uses.
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Several potential changes to the UVA are under examination, but most of
them are quite complicated. Some would involve legislative amendments to
the act, decreasing the likelihood of a favorable outcome. Yet, another
possibility for meaningful changes exists based on the UVA requirement that
qualifying land must be under a "sound management program."

According to Chapter 105, Section 277.2(7) of the N.C. General Statutes,
a "sound management program" consists of "a program of production
designed to obtain the greatest net return from the land consistent with its
conservation and long-term improvement." Although "conservation" and
"long-term improvement" may seem consistent with environmental
protection goals, they traditionally have been interpreted bythe agricultural
community to relate to agricultural productivity. Productivity-based
definitions of conservation are rooted in the "Progressive Conservation"
movement popular during President Theodore Roosevelt's administration.
This movement emphasized the exploitation of natural resources to
maximize economic efficiency and "conserve" waste. A contrasting
philosophy was "preservationism" championed by John Muir, which
recognized that natural resources possessed non-market values and deserved
preservation in perpetuity.

These philosophies indicate that a farmer typically approaches erosion
control with a goal of optimizing income (i.e., maximizing productivity
(assuming nosubsidies) to produce at less-than-maximum yield). However,
the environmental manager approaches erosion control with the goals of
decreasing sedimentation, nutrient loading, and pesticide runoff, in order
to mitigate the effects of overall surface water impairment, in particular,
algal blooms, fish kills, increased treatment of drinking water, destruction
of commercial finfish and shellfish nurseries in adjoining estuaries, etc.

To modify the UVA to encourage management practices that protect off-
farm resources in addition to short-term farm yields, the UVA tax incentive
should be based as much upon environmental protection as upon
agricultural productivity. This could be accomplished by interpreting the
existing "sound management program" provision as the long term
conservation of all natural resources. The key, however, is to expand the
definition of natural resources conservation in the minds and practices of
the farming community, to include a scientifically and ecologically
meaningful method of environmental accounting. This accounting for farm
management practices would promote the conservation of off-farm private
resources and public trust resources, inaddition toresource uses and values
of short-term agricultural productivity. Sound management based on
ecological concerns would also sustain the long-term viability of the farm
system. Including environmental coasiderations as part of the UVA sound
management program would also provide a pollution prevention approach.
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Why Off-Farm Environmental Impacts Should Be Included in an
Environmental Accounting System

A large portion of the annual budgetary requirements of each county is met
through revenue collected, and property taxes are a major source of
revenue. When one class of landowners is accorded property tax benefits
through a preferential property assessment program, the unpaid portion of
the total tax bill must be made up by the remaining landowners. The tax
burden shifts away from the farming community onto the non-farming
taxpayers within each county. Although the tax shift takes the form of a
relatively higher tax rate imposed upon everyone, including farmers, it
results in a disproportionately higher tax bill upon those property owners
whose land is not under UVA. The following are offered as reasons for
modifying the UVA sound management program requirements:

1) Internalizing costs is legitimate in terms of social equity (tax shift). It is
important to account for environmental effects of farming beyond the farm,
and to integrate these effects into farm subsidy programs like the UVA. It
is also essential to recognize the impacts of farming on both public trust
resources and private interests. When farming activities generate pollution
downstream, someone other than the farmer will likely suffer the negative
effects (e.g., in the form of reduced commercial income or recreational
opportunities resulting from water quality impairment). This loss, though
real to society as a whole, is external to what the individual farmer incurs
directly in farm production costs. The externalized costs of natural
resource damage from sedimentation, pesticides, and nutrient loading,
underrepresent the true costs to society in comparison to the social benefits
of farming.

The theory behind tax relief to certain activities assumes that the tax exempt
class somehow provides a net social benefit warranting special tax
treatment. This is also the rationale for giving exclasive tax exemptions to
churches, charities and public service organizations. The existence of the
UVA implies that agriculture produces a net benefit to society beyond that
provided by other non-exempt activities. Therefore, the non-exempt (non-
farming) community accepts the additional tax burden to subsidize this
activity, in the amount of the tax shift. Without internalizing and
quantifying the costs of pollutionand other socialcosts of farming, the non-
farming community must absorb an additional tax burden from UVA and
other farm subsidy programs. As a result a net social benefit is assumed
while simultaneously paying the real, tangible costs of pollution generated
by farms.

2) Increasing farmer responsibility for the externalities caused by their
pollution will allow the state to develop pollutionmitigation strategies. The
utility of internalizing the net environmental costs of farming has bearing
beyond the issue of tax policy. Accounting for environmental externalities
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holds the promise of creating effective pollution abatement strategies for
nonpoint sources in general. Without accounting for off-farm
environmental impacts and overall social costs, it would be impossible to
determine whether targeting pollutionprevention programs at farms would
provide a cost-effective method for mitigating common pollutants.
Inefficient or ineffective pollutioncontrols could result without a method to
quantify the relative effect farms have on water quality impairment in
coastal North Carolina. Without an accurate accounting system to measure
pollution control strategies, there would be no way to appeal to government
regulators for more efficient solutions.

3) If environmental effects are not internalized, it is impossible to justify
additional tax exemptions based on the argument of social benefits and
economic efficiency. Policy-makers mast have a legitimate basis to evaluate
whether existing tax subsidies are sufficient to provide adequate incentives
to farmers and to maximize social benefits. This basis will become more

important in March, 1996, when a new state statute requiring cost-benefit
analysis of new regulations or changes to existing regulations takes effect.
An ideal sound management program should include the otherwise
externalized costs of pollution generated as a byproduct of the farming
process. By internalizing costs, the farmer, the tax assessor, the
environmental manager, the non-farm community, and everyone
downstream of the farm will get a realistic estimate of the present use value
of farming. Subsequently, the farmer can manage for "the greatest net
return from the land coasistent with its conservation and long-term
improvement." By definition, "greatest net return" includes total social
returns and not solely individual return or profit.

Sound Management Program Requirement - No Compliance Oversight

Presently, no standard method exists betweencounties, or within one county
from year to year, to evaluate the validity of a farmer's "sound management
program." As the UVA program currently operates, the farmer, once
meeting all other eligibility requirements, must only declare that the farm
is under sound management. It is the responsibility of the county tax
assessor's office to review the UVA application and determine if the tract
qualifies for UVA. Whereas some county assessors require a written
proposal for management of the land, others rely on mere affirmation by
the applicant that a sound management program has been developed and
implemented. This method leaves the interpretation of a sound
management plan to the individual farmer who, in the absence of anyone
to review the plan or monitor its implementation, has little incentive to
spend time or money on a plan, as long as he or she can still qualify for
UVA. Even if the tax assessor has the time to review a management plan,
the assessor cannot be expected to have the background and expertise
necessary to evaluate a management plan for agriculture. Furthermore, no
motivation or requirement exists to monitor the landowner after enrollment
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in the UVA program to determine whether the management plan has been
implemented and carried out correctly.

Some Recommendations On What the Sound

Management Program Should Contain

Catastrophic events were highly visible in North Carolina river basins in
1995, including: waste spills, fish kills, algal blooms, outbreaks of toxic
dinoflagellates, and large regions of hypoxia and anoxia. As a result, great
attention is being given to finding solutions to nutrient loading resulting
from nonpoint sources. Currently, several commissions appointed by the
governor are studying means to increase the state's oversight of agricultural
nutrient sources.

The following is a proposal of how the current "sound management plan"
definition could be implemented with the objective of protecting natural
resources and providing for the long-term improvement and conservation
of farmland. State environmental managers - particularly for the coastal
counties • would require a formal plan containing specific elements,
including a comprehensive, integrated program of BMPs on all tracts for
which UVA is requested. The specificatioas of the implementation and
maintenance of appropriate BMPs within the plan would include (but not
be limited to) the following. They would have as their priority the
reduction of high priority pollutants within the watershed where the land
is located. Specifications should be site-specific for each tract within a farm
parcel. After a new parcel has been admitted into UVA and a designated
minimum time period has elapsed, continuation of use value benefits would
be contingent upon the progress made in implementing the list of BMPs
proposed in the sound management program.

Currently, local Agricultural Exleasion Service agents, district soil and
water coaservationists, and North Carolina Agricultural Cost Share
Program (ACSP) technicians are charged with providing technical assistance
for accepted agricultural best management practices. Although these
individuals are familiar with the technical issues relating to implementation
and maintenance of BMPs, additional personnel and funding would be
needed to certify, monitor, and enforce the implementation of sound
management plaas. However, it is not beyond their current list of job
responsibilities to assist a farmer in developing a sound management
program to qualify for UVA. In fact, UVA sound management planning
might be accomplished through the certification of some other already-
required farm plan which currently falls under the purview of these
technical specialists. Furthermore, in 1997, after all large confined animal
facilities have met requirements for registration and certification of their
operations, many technical specialists will have more time to focus on
general issues of farm coaservation and pollution prevention.
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One alternative to the incorporation of UVA sound management plans into
an existing farm planning/oversight program, would be to allow private,
certified consultants to develop the sound management plans. The State's
technical responsibility would consist of: (1) providing the basic criteria
required inasound management plan, and providing spot-check monitoring
of the certified planners and plan implementation to ensure responsible
conduct, technical expertise, and quality control, and (2) certifying the
qualifications of the individuals who develop the plans.

Enforcementof planimplementation could be handled in a tiered approach,
similar to current pollution control programs. Currently, technical
specialists do everything possible to encourage a farmer to comply with
requirements or recommendations. If sound management programs were
a requirement and a farmer was found out of compliance with a the
program, the technical specialist would exhaast all means of gaining
compliance beforereporting the farmer to statewaterqualityofficials. The
water quality officials would then try to get the farmer to comply with the
sound management requirements. If the farmer continued to resist, the
state water agency would report the farmer to the county tax assessor's
office and the farmer would lose UVA benefits and pay deferred taxes.

The proposed modification of the UVA program would remove the
evaluation of both pollution control strategies and agricultural productivity
from the county tax assessor's list of responsibilities. Furthermore,
consistency in following the "sound management program" requirement
would be increased. From a public policy perspective, this proposalhas the
potential to be an effective and relatively cost-effective way to improve the
administration of the UVA program. It further provides a way to reduce
the effects of agricultural runoff on the fresh and estuarinewaters of North
Carolina, while placing the true costs pollution in the hands of those
responsible for it.

Lisa C. Huff
Coastal Nonpoint Pollution Control Program
N.C. Division of Coastal Management
P.O. Box 27687

Raleigh, NC, USA 27611-7687

Ph (919) 733-2293
Fax (919) 733-1495
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Session J4: Conflict Resolution
Session Chair: Michael Eng, Mediator/Facilitator/Trainer

CREATING A BETTER PROCESS TO RESOLVE ENVIRONMENTAL
DISPUTES: ALTERNATIVE DISPUTE RESOLUTION

Cotton Harness,
Ogletree, Deakins, Nash, Smoak & Stewart, L.L.P.

We all have a common desire to protect the environment, but it has become
increasingly apparent that the command and control approach to
environmental regulation is too expensive, too time consuming and too
divisive. This is not to say that the reams of regulations have not brought
conclusion to our air quality, water quality and land management, but as
Phillip Howard, the author of the "Death of Common Sense" so eloquently
points out:

Increasingly, law makes us feel like victims. We direct our
energies into defensive measures designed solely to avoid
tripping over rules that seem to exist only because someone
put them there. [Our environmental regulatory] law has
fostered a culture of resistance.1

The fallout of current regulatory methods has rendered the most inventive
country in the world paralyzed in more creatively dealing with
environmental protection. Instead of fostering cooperation, our laws have
left us in an adversarial mode that does not efficiently lead to a cleaner
environment, but surely has created disrespect for law. Most recently, it
has shown up in the form of the Wise Use Movement and political efforts
to derail environmental laws passed during the 1970s and 1980s.

While Alternative Dispute Resolution (ADR) cannot be looked to as a cure
to this unhealthy state of affairs, there is no question that the use of a more
cooperative means of resolving public/private conflict would go a long way
to change the culture of resistance. That is not to say that standards of
environmental protection would be sacrificed, but that we could, in a more
open productive dialogue, determine how we, as a culture, can more
efficiently and creatively deal with clean up and preservation.

Recognizing the inefficiency of our agencies and courts to deal with
environmental conflict, and also cognizant of the psychological fallout from
the "Just Say No" approach to regulation, both the federal and state
governments are beginning to turn to ADR as a way to deal with disputes.
Beginning in 1986, Congress provided for use of environmental ADR with
the amendment of CERCLA. EPA has since then followed with various
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pilot project programs to employ the use of ADR together with policy
changes that increase the opportunity of avoiding court.2
Before 1990, disputing parties who reached settlement faced uncertainty
about the constitutionality of ADR settlements and enforcement, since these
settlements were reached outside of the court system.1 In 1990, the
uncertainty was remedied by the passage of the Administrative Dispute
Resolution Act which expressly authorized and encouraged the use of ADR
by federal agencies.4

Even though the passage of the Alternative Dispute Resolution Act
authorized the application of such dispute resolution techniques as
mediation and arbitration, it has still remained under-utilized. Thus,
despite the fact that mediation, arbitration and other dispute resolution
techniques have been employed in a variety of complex legal matters with
an astounding settlement rate and a high degree of party satisfaction, it
appears that there are certain institutional biases workingagainsta process
that is more cooperative.

Environmental Dispute Resolution Methods

There are a variety of approaches to allow parties to reach mutually
acceptable resolution of issues in environmental disputes, including policy
dialogues, regulatory negotiation, facilitation, mediation, fact finding, mini
trial, and arbitration. These methods may he described as follows:

1. Policy Dialogues: In this process, a neutral third party facilitates
meetings withindividuals and/or groups representing different perspectives.
The group debates technical and scientific information and attempts to
identify areas of commongroundon policy issues. This is typicallydone by
government agencies prior to formulating policies.

2. Regulatory Negotiation: This is generally a facilitated process begunby
a regulatory agency seeking to reach conseasas among affectedinterests on
major elements of a proposed rule. Typically, it is open to the public and
it can be conducted within the administrative procedures framework.

3. Facilitation: In this process, a neutral third party assists in a
collaborative process in which individualsseek to reach consensus to solve
a problem. The neutral third partyhelps set agendas, assists in productive
communication, encourages participation and keeps a record of the
proceedings.

4. Mediation: In this process, a third neutral party facilitates
communication between the parties to resolvea dispute. It is a confidential
structured negotiation process that helps parties identify issuesand problem
solve.
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5. Fact Finding: In this process, there is a formal proceeding where a third
party evaluates factualmatters presented by parties and files a non-binding
report establishing the facts. This may be the basis for negotiation or
assistance in development of policy.

6. Mini Trial: In this process, a third party or parties preside over an
abbreviated summary of the case given by the disputing parties. The
neutral third party or parties make a non-binding decision or give an
advisory opinion.

7. Arbitration: In this process, a neutral third party or parties hear the
presentation of facts and arguments by the parties and then review the
evidence and render a decision. The decision can be binding or non-
binding. This is similar to a court process, except that it is more flexible,
less formal, and allows the parties more control over the method of trial
and confidentiality.

8. Collaborative Community Process: This process is aimed at building
consensus through structured negotiation or to develop shared vision and
solve discreet problems. This is typically a large group process that draws
upon the facilitator that uses techniques such as focus groups, strategic
planning, facilitated community meetings and special task force groups.5

Examples of ADR Methods in Environmental Matters

The Sheridan Mediation

The City of Sheridan, Wyoming, was cited for violating the Safe Drinking
Water Act by supplying 110 households with untreated water. The City
challenged the health impact of the violation and EPA had no success in
coming to resolving enforcement matters with the City. After seven years
of negation, mediation was applied to the situation. Through this process,
the City resolved the original issue of contaminated water and the larger
problem of providing cleaning and adequate water supply for the County.
A further byproduct of the mediation was the issue of a joint powers board
to help the city and county developers manage a new water supply project.

Forest Services Negotiated Appeals Process

Despite the Forest Services' best efforts, by the late 1980's, it found itself
faced with an escalating number of forest plan appeals. Virtually every
plan in the country was appealed and by the end of the fiscal year 1988,
there were 830 unresolved cases pending. By way of Executive Order, the
Agency was mandated to review its appeals regulations and, as a result, a
new regulation 36 C.F.R. 217.12 was implemented giving the deciding
officer authority to encourage negotiations between the parties. Contrary
to many theories, including those of the Forest Service personnel, the
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of negation, mediation was applied to the situation. Through this process,
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problem of providing cleaning and adequate water supply for the County.
A further byproduct of the mediation was the Issue of a joint powers board
to help the city and county developers manage a new water supply project.

Forest Services Negotiated Appeals Process

Despite the Forest Services' best efTorts, by the late 1980's, it found itself
faced with an escalating number of forest plan appeals. Virtually every
plan in the country was appealed and by the end of the fiscal year 1988,
there were 830 unresolved cases pending. By way of Executive Order, the
Agency was mandated to review its appeals regulatioas and, as a result, a
new regulation 36 C.F.R. 217.12 was implemented giving the deciding
officer authority to encourage negotiatioas between the parties. Contrary
to many theories, including those of the Forest Service personnel, the
negotiation of appeals enabled them to resolve difficult and critical issues
while simultaneously protecting the scientific basis for the resource
management facilities. While not always successful, the process was able
to afford local citizeas and scientific experts from outside the Agency to
provide input which added to the decision making of the Agency and
afforded common ground for resolution of the appeal. This effort proved
beneficial to the Agency because it allowed it to deal with the reconciliation
of science and politics.6

Florida Growth Management Conflict Resolution Coasortium

This organization is funded partly by the Florida legislature and has acted
as a catalyst for ase of alternative dispute resolution in a variety of
environmental and land ase matters. Among other successfully mediated
matters, the organization helped resolve an environmental dispute regarding
a resources recovery facility in a southeastern urban Florida county. The
facility was originally designed, constructed and operated by a company
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the same nay saying that occurred in the late 1970's and early 1980's when
ADR began to gain acceptance in other areas of conflict.

Alternative dispute resolution is coming of age, but will require continued
education and insistence upon the part of the public and private entities
faced with environmental regulation to make use of it. However, in order
to proceed in an organized fashion, rather than relying upon ad hoc
application of ADR methods to individual cases, the following steps should
be taken by governmental entities to systematically employ ADR. There are
ten identified steps to creating successful ADR programs in the
governmental sector. These steps are as follows:

1. PolicyCommitment: Management must commit itself to employing ADR
where it is useful. Organizationssuch as the Coastal Society that provide
support for regulators should make concerted efforts to educate upper
governmental management about the value of ADR. Once managers are
convinced of its value and understand that it does not mean that they will
divest themselves of control over management, the road is then paved for
implementation of a program.

2. Needs Assessment: The government entity should complete a needs
assessment to determine the reasons, if any, for implementing an ADR
program. There should be a determination of where ADR can save cost
and time, where current conflict is affecting the management process, and
finally, whether the government entity is prepared to invest the time and
energy toward shared responsibility for problem solving and thus, alter the
old command and control approach to management.

3. Program Design: If the survey develops a justified need for
implementation of alternative dispute resolution mechanisms, the
government entity must then decide how a program should be designed.
The ADR program could range from an educational process that fosters
awareness of ADR procedures to a full scaleADR program that includes the
use of mediation, arbitration, etc. There must be a careful examination and
weighing of the advantages of each dispute resolution mechanism and
thereby supporting a choice of the nature of the program.

4. Education and Training: Once a design is chosen, the most critical
element of implementation of a program is education of the
manager/regulators in-house as well as a public education of program to
support a buy-in by the regulated community. Like any new system, ADR
cannot be effectively employed without a thorough understanding of its
value and how it works.

5. Identity of Neutrals: Identify the neutrals that will assist in
implementation of the program, determine how they will be paid and
coordinate this with the private sector. Some of the agencies have selected
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to employ voluntary neutrals. An example of this is the current effort on
the part of the EEOC to employ voluntary mediators in their efforts to
reduce the enormous backlog of discrimination charges. However, the
better way in which to implement a program is to develop a shared cost
program similar to what is used by the Florida consortium.

6. Maximize the Incentives to Use ADR: An entity implementing ADR
should consider what behavior that the Agency wishes to reward. The
Agency should create in-house incentives and provide incentives for the
private sector to use ADR.

7. Begin Small: The entity launching an ADR program should begin with
a pilot project. EPA has used pilot projects with great success and this
allowed more control over the methods applied. Equally important, a
small, focused program is far more likely to result in success than a project
that is too large to manage.

8. Keep a Record of Results. It is very important to determine whether or
not the ADR program is succeeding. Among those measures to review
would be efficiency, effectiveness and customer satisfaction.

9. Remain Patient. ADR represents a significant change in consciousness.
As such, it takes a program director who is committed to changing the
agency culture. This represents giving up control for a more cooperative
model of dispute resolution. Given that ADR remains relatively new and
is an unknown commodity, the agency should be very patient in its
implementation and application.

10. Continue to Educate: ADR requires continuous vigilance during its
incubation and start-up. Unless employees and the potential users are
regularly reminded of the value of ADR, it will not be used.*

Conclusion

ADR is coming of age in America and there is no question that it will be
applied in environmental disputes. It offers both the regulator and
regulated an opportunity where applicable to join together in a more
cooperative way of dealing with environmental matters. In the final
analysis, it is not a matter of whether it will be used by government but
when it will be used.

C. C. Harness, HI
Ogletree, Deakias, Nash, Smoak & Stewart, L.L.P.
P.O. Box 1808

Charleston, SC, USA 29402
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