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The town of Hells is a sma'll cottntunity on the southeastern coast of
Maine, located rouqhly equidistant From Portland, Maine, and
Portsmouth, New Hampshire. One would not have imagined this small
town as a likely !ocation for a lenqthy, bitter dispute over the
management of coastal resources.

Though Wells is small when measured in terms of permanent population
 roughly F 000 in 1980!, its suttmer population is estimated in excess
of 45,000. Like many sma'll comunities on the southern Maine shore,
it has become a maqnet for tourists and sutmtter residents with a
stronq interest in water-based recreation.

Wells Harbor is located at the mouth of the Hebhannet River, a short
tidal river 'iyinn behind a low barrier beach. Its outlet is a
natural cut between Hells Beach to the south and Orakes Island to the
north. The harbor has served recreational craft -- imoortant to
Hell's tourism economy -- and a limited number of cottrhercial
lobsterinq vesse'ls.

In 1960 the Federal River and Harbor Act authorized the U. S. Army
Corps of Enqineers to construct a project at Wells Harbor. The
project was desiqned to:  I! reduce shoaling in the harbor, �! fix
the position and maintain the depth of the entrance channel, and
�! provide shelter from ocean waves passing throuoh the inlet and
moored in the anchoratte, The project seemed simple. It consisted
of buildinq two jetties  the northern 640', the southern 940'! and
dredginq the 100' wide channel and the small anchorage to which it
Ied.

Problems appeared ittrttediately. Very rapid shoalinq occurred as sand
was swept into the channel and harbor. Concurrently, there was
severe erosion of that portion of Wells Beach near the new jetty.
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Over the next three years, the Corps prepared two design supplements.
Their implementation, however, was complicated by bad weather, con-
tinued rapid shoaling, and poor performance by a succession of con-
tractors.

The Corps undertook additional studies during the mid-to-late 1970's,
and in September, 1980, published an 0 eration and Maintenance
Reconna' R t for Hells Harbor. The fin inqs were soberinq:

g aling much faster than had been expected
�0,000 cu.yds./yr. vice 4,000 cu.yds./yr.! resultinq in a reduction
of moorings from 186 in 1974 to 40 in 1980; wave conditions in the
channel were rougher than had been expected; more sand was impounded
behind the jetties than had been anticipated; and beachfront
property owners were contending that erosion of the Wells and Drakes
Island Beaches was caused chiefly, or even entirely, by the jetties.

The social/political dynamics in Hells posed an equally thorny
problem for the Corps. Town officials and many of the permanent
residents viewed the maintenance dredging of the harbor as an
important economic development issue, In contrast, the beachfront
property owners held quite different ideas about the costs and bene-
fits of the project, Thouqh most of them are non-residents, and
therefore non-voters in local elections, they had managed to block
the dredging of the harbor, demandino an analysis of sediment move-
ment patterns and the design of protective measures for the beaches,
Tensions from other resident/non-resident interactions over the years
heiqhtened the acrimony over the long-delayed dredginq of the harbor,
It appeared that the only thino on which the Town and the beachfront
property owners could agree was that the Corps' performance to date
had been incompetent. That perceived incompetence created such a
credibility problem for the Corps, especially for the beach owners,
that any studies or proposals prepared by or for the Corps were
regarded with mistrust verqinq on paranoia. Thus, proposals to
dredge the harbor and place sand on the eroding beaches were
rejected by the beach owners who refused to allow disposal on the
beach within their property lines.

In its 1980 Reconnaissance Re ort, the Corps correctly concluded that
"...the whole Wells community, including the disenfranchised beach-
front property owners, must decide how the coastal resources at Hells
are to be used." To that end, a committee of the relevant interest
groups was formed, and the assistance of a mediator was sought.

The mediator selected was Susan Carnduff of the New Enqland Environ-
mental Mediation Center, a new not-for-profit dispute resolution
organization in Boston, Assistinq Carnduff was Norman Dale, a
doctoral student at the Massachusetts Institute of Technology.

A few general comments about mediation are in order here, particularly
to clarify what it is, and what it isn' t. It isn't arbitration, that
being a process in which the power for renderinq a decision is vested
in a neutral party much the way decision-makino powers are vested in
judges,

In contrast, mediation is a special type of negotiation. It is a
~vatuntar process in which a ~ im artist person helps parties to a
dispute neqotiate a mutuall acce tab e aoreement which resolves
their differences. The voluntary nature of mediation allows each
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party to evaluate, periodically, whether cont1nu1ng to negotiate is
in its best interests. If one of the parties so chooses, it can
disengage from neqotiations and effectively terminate the mediation.
The impartiality of the mediator means simply that he/she has no
stake in the outcome of the dispute, and behaves even-handedly
toward all parties in a dispute. Impartiality is a characteristic
of mediat1on which distinquishes it from neqotiations assisted by a
regulatory body which has jurisd1ction in ihe matter in dispute.
Finally, the mutual acceptability of an aqreement reinforces the
reality that the outcome of the dispute is in the hands of the dis-
putants themselves. Only when each of them decides that the draft
agreement they have negotiated is in their best interests do they
sign the agreement, siqnifying the1r w1llinqness to abide by 1ts
terms.

What does a mediator do in a s1tuation like Wells Harbor? There are
a variety of functions' and a'ithough they are discussed discretely
and sequentially below, the reality is rarely that simple and stra1ght-
forward.

One of the first tasks for a mediator 1s to decide who the relevant
parties are. Th1s is rarely as clearcut as it sounds. While
gathering factual information about the dispute, the mediator probes
to 'learn what individuals and/or orqanizations have a stake 1n the
outcome. The success of a mediation depends on the "right" parties
being at the table. If, for instance, a key stakeholder was not
involved, it may be able to block implementation of an aqreement
reached by others. If, on the other hand, an organization would
like to be involved in the neqotiations, but 1s not reaarded by the
key part1es as leg1timate or havinq any power, its participation is
likely to be resisted, As in most matters, the mediator's role in
the identification of potentia'! parties is to question, suggest, and
advise. Ultimately, it is the key parties themselves who decide.

At Wells Harbor, it was clear that the Town and the beachfront
property owners should be involved . Should the Corps be part of the
neqotiations? What about State aqenc1es with jur1sdiction in the
project'? What role should the process provide for the Maine Audubon
Society or for Conqressman Emery's staff, both of whom had pushed the
idea of mediated neqotiations?

After consultation with these potential parties, the med1ator
suggested a process in which the Town and two beach associations
would be the major parties. The Corps would be available to the
parties for technical assistance and for reactions to proposals.
The other organizations chose not to be active parti c1pants but did
express a desire to be kept apprised of the qroup's progress.

Another function of the med1ator is to assist in the formation of
neqotiatinq teams. Who should represent the Town? In part because
of the1r offic1al capacity as elected or appointed officials, and
in part because of their diverse 1nterests and expertise, a Selectman,
a member of the Harbor Redevelopment Comnittee, and the Harbor Master
were chosen, The Webhannet Beaches Association was represented by
its President and Vice President; the Drakes Island Improvement
Association by its attorney, himself a property owner on the beach,

Hear the outset of negotiations, the mediator helps the parties define
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the issues, however broadly, which will be the focus of their
negotiations. In the case of Wells Harbor, it was important for
both parties to know that in exchange for the willingness of the
beach associations to discuss dredging of the harbor, the Town
was willing to discuss protection and/or restoration of the
beaches.

Another activ1ty for the mediator early in the process is to
suggest groundrules for the future negotiations. Typically, these
are modified from case to case to meet the needs of individual
parties and the context for the neqot1ations. Thus, the ground-
rules themselves become the subject of early negotiations between
or among the parties. Often the groundrules will include provi-
sions for makinq decisions, for conveninq and chairinq meetings,
for handlinq confidential information, for qoverninq relations
with the media, and for terminating the process if agreement cannot
be reached. These groundrules, when mutually agreed to by the
parties, provide important procedural safeguards to the parties.
Anyone who has been burned in neqotiations because qroundrules were
not articulated, understood, and aqreed to can testify as to the
importance of this procedural step. It also has the psycholoqical
benefit of qivinq the parties some experience in neqotiatinq with
one another over matters that are less inflaimnatory than those at
the heart of their dispute.

When additional information or expertise is deemed essential before
a decision can be made, the mediator can help the parties work out
strategies for obtaining it in a way that maximizes its usefulness
and its credibility. Sometimes the call for more information is
unrealistic; sometimes it is a poorly-veiled excuse for inaction.
In other instances, however, the parties may aqree that certain
information should be gathered to enable a better-informed decision.
The Wells Harbor negotiators found a need both for additional
expertise and additional data/analysis. Carnduff and Dale identi-
fied a number of persons knowledqeable in sediment transport,
allowing the parties to select the one whose credentia'is they found
most appealing, As is discussed further below, the parties also
agreed that certain specific data would be obtained and analyzed
before the later phases of an implementation plan would be under-
taken.

A cruc1al function played by the mediator is to help parties
develop Isultiple options for dealina with the problem at hand.
The mediator initially probes the underlying interests of the
parties, both to understand why each party has taken the particular
position it has, and to broaden the array of options which would
satisfy those interests  Fisher, Ury, 1981!. Usually the clarifi-
cation of individual parties' interests and the brainstorming of
opt1ons is done in caucus with one oroup at a time rather than 1n
joint meetings of all the parties. In the comparatively safe
setti nq of a caucus, the neqotiatina team can test ideas in a
problem-solvinq mode, free of the fear that the1r adversary m1ght
exploit a perceived opportun1ty,
Carnduff and Dale were authorized to caucus with individual parties.
These meetinqs serve a variety of purposes. The mediator elic1ts
react1ons to the most recent events  usually the last neaotiatino



session! and clarifies any apparent misunderstandings. Sometimes
he/she has been author1zed by another party to convey information
which will be presented in the next joint meetinq. These
messaqes give other parties the opportunity to  I! blow off
steam in the privacy of the caucus without jeopardizing the
workinq relationship they are buildinq with their adversary;
�! formulate one or more possible responses, perhaps in the form
of counter-proposals; and �! explore with the mediator ways in
which that message can be presented wh1ch will maximize its
chances of being accepted by the other side.

The parties are thus well prepared for the joint negotiating
session which usually follows a round of caucuses. As one would
expect, the mediator chairs the joint sessions, occasionally
taking specific actions to improve the clarity of coamunicati ons
and to enhance opportunities for developing areas of agreement.
One of these actions is the preparation of a so-called "sinqle
text" which provides the focus for negotiations once broad areas
of tentative agreements have emerged from the discussions. With
the authorship of the sinole text be1na neither their own nor
their adversary's, part1es are free to tell the mediator, and one
another, what is wrong w1th it.

What were the results of the Wells Harbor mediation? The local
groups met with Carnduff and Dale off and on over a period of
eighteen months. Durinq that time, they developed an Agreement
in Principle and an Agreement on Condit1ons, the latter being a
much more spec1fic document statino conditions which the local
part1es felt should be followed by the Corps in the conduct of the
proposed work.

In essence, the agreements linked together four areas of proposed
activity: dredging the harbor, refurbishment of the beaches,
collection of certa1n data, and the possib1lity of structural
modifications to the jetties. Wh1le they were yet in draft form,
the agreements were explained to various aroups in the community
to make certain that they were generally supportive. The agree-
ments were then signed by the authorized representatives.

The Corps had previously made known to the 'local parties its
wi 111ngness to develop a plan of action that was as responsive as
poss1ble to an agreement which the local qroups might reach. W1th
the local agreements having been executed, the Corps developed
such a plan, In brief, it was a phased plan w1th certa1n major
actions contingent on a satisfactory outcome of one or more of the
1n1t1al actions. F1rst was init1al data collection  directional
wave data collect1on, sediment sample collection and analysis, and
evaluation of sediment movement mechanismsl. Second was initial
beach refurbishment, using sand wh1ch had accumulated in the
fillet areas next to the jetties. Third was to beqin the dredg-
ing proqram, 1ncludinq renourishment of the eroded beaches with
suitable material from the dredqing. Fourth was a joint evalua-
tion of the three previous actions, the results of which miaht
fundamentally change the fifth and sixth phases; full implementa-
tion of harbor dredgina and beach refurbishment, and selection
and implementation of structural modifications,
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However, reaching agreement amonq the local groups, and the
preparation of a compatible plan were not sufficient to guarantee
successful implementation. Beach refurbishment and dredqinq
activities  steps 2 and 3! have been delayed by an impasse over
temporary easements necessary to lay the pipeline across
individual plots of beach property. Those negotiations have
occurred sporadically over a two-year period, for the most part
without mediator assistance because of cost corsiderations. The
parties still believe, however, that the aqreements they jointly
developed represent a desirable resolution of their differences.

Bi bl i~ora~h

, Boston, Mass., 1981.Fisher, R. and Ury, W.,

U. S. Army Corps of Enqineers, 0 eration and Maintenance
Reconnaissance Re ort: Wells Harbor, Maine, Waltham, Mass.,
1 80.
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I. IIITRDDUCTIDR

Deci sions regarding the use of land are becoming i'limni'i' ilapni'tilnt to our society
as well as to each indi v idual. There iias a t ime when the probl e.is associated
ivi th urbanization and development coul d be solved  at the indiv i duel levi I ! by
simply moving to new, as yet undevel oped parts of the country. In t!,e past,
Acier ice operated on the assumption that there would always be plenty of open
space and one more front i er to set tl e. But I and, 1 i ke many of our other
natural resources, is becoming scarce, and man's power to effect large-scale
changes in hi s iorld is increas inJ. Any approaciies to making la ~ I-use
deci s ions must. acknovl edge thi s no«state of a f fairs.

Foll owing iiorld iiar II, individual land-use decisions began to affect a greater
pori.ion of American society. Dur ing the 19GD's abd 197U's, State ard Federal
govcrrnaents created regulatory sche,'ies to cope with the relat ively n "ii probl erne
caused by unrestrained development policies. Iiew sing'Ie purpose agenci s ivere
fomned, s'ricter procedural standards were promulgated, and in effect, any
iaajor land di.velopment project had to be enjoy broad support among the a ffa ted
parties, or it coul d bo vetoed. The assumption that private sector concerns
would be ttie primary standard for development policies no longer held true,
Economic cons'iderations became part of a compl ex criteria for assessing a
development schnae which now included social concerns as well.

The State of Cal i fornia was particularly aggressive in impl ementing land-use
regulations, especially in areas where development could have a detrimental
effect on the surrounding habitat. Because there is so much valuable coastal
property in the state, one of the areas to be most heavily regulated was the
so-call ed "coastal zone." In 1972, the citizens of Cali fornia pass d an
initiative creating the Cali fornia Coastal Act, which placed considerable
1 imii.s on the amount, and kind of development that could take piece in the
coastal zone, and which ere~ted a regulatory agency, the Cal i fornia Coastal
Comiaission, to interpret and enforce the Coastal Art Standards and to prepare a
plan ivhich was ult imatly to become the Cal i forni a Coastal Act of 1976.
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Like many regulatory agencies, the Coastal Commission tended to be as vigorous
in pursuing non-private sector interests as past institutions hads been in
supporting private development. Often, the Commission's ru'ling placed a
different burden on private devel opers by requiring such strict adherence to
every element of the Coastal Act provisions that it was virtually impossible
for many developers to realize any reasonable return on their investment in
coastal property. As a consequence, many development and restoration plans
were tied up for years in litigation by those who felt that, given the
seemingly adversarial stance of the Commission, there was 'tittle to be lost by
fighting for everything they could get.

I was legal counsel for the Commission at the time between I973 and 1375 when
they were creating the Coastal Plan. I a'iso authored the i%nagement portions
of the Plan that I later translated into the Coastal Act that the legis'iature
passed . At that time I recognized this problem and reccmmended the creat ion of
a novel agency, the Coastal, Conservancy, to attempt to deal with some of the
inadequacies of Regulation. The legislature agreed and in 1976 established the
State Coast.al Conservancy.

The creation of the California State Coastal Conservancy was a response to this
troublesome situation. One of the Conservancy's primary goals is to expedite
the development process in coastal land-use proposals while still meeting the
provi sions of the Coastal Act. The Conservancy uses a number of mechanisms to
achieve this goa'i. At the request of State agencies, local governments,
non-profit organizations, and private business, the Conservancy mangages and
grants funds for projects to enhance, restore, and preserve coastal resources
as a part of proposed land-use plans. Additionally, the Conservancy wili often
assume the role of 'lead agency, developing, implementing and funding plans in
accordance with the Coastal Act where such development is economically
unfeasible for these other parties.

In many cases it is undesirable or unnecessary for the Conservancy to directly
assume responsibility for a particular project. In these instances' where
there is a dispute over the best way to develop a particular area, or where the
parties involved have been unable to create a plan which meets the terms of the
Coastal Act and still provides a return on their investment in the area, the
Conservancy acts as a mediator in the conflict, designing proposals which
accommodate the interests of all the parties involved in the dispute. It is
this aspect of the Conservancy's responsibilities which make it unique.

The Conservancy operates under unique constraints in its capacity as a
mediating agency. when state land or Coastal Act regulations are not an
important element in the dispute, then the Conservancy acts as an unbiased,
impartial arbitrator, a function critical, though general'iy lacking in these
disputes. Conversely, when State property or regulations are part of the
dispute the Conservancy must both advance the State's interests and art as a
mediator, a difficult and delicate task at best. This dichotomy is a function
of the fact that the State's primary interest is in seeing these disputes
resolved, rather than ignored. If too many disputes remain unreso'lved, the end
product of the agency' s work is unresolved conflicts, wh ich in pract ical terms
rieans that all the parties involved in the conflict lose in the end.

In order to achieve this difficult mediatirg goal, the Conservancy has had to
develop rigorous and ofter innovative approaches to resolving land -use
disputes. The purpose of this report is to describe the principles which
underpin the Conservancy's technique and resolving these disputes, and
dmnonstrate how they have been applied in Conservancy efforts to mediate
conflicts throughout the State by focusing on a particularly difficult,
sensitive and long-standing conflict over the proposed development of the Bol sa
Chica wetlands region of Southern California.

62



I I. PRINCIPLES OF CONFLICT RESOLUTION

Given the seemingly conf 1 icting goals of the Conservancy in resolving land-use
disputes  advance the State's interests whiTe acting as an unbiased mediator!,
it is important to note an important distinction which exists in the
negotiating process as conceived by the Conservancy. The notion of conf 1 ict
resolution is commonly perceived as a process of "compromise," in which one
surrenders a portion of one's goals in return for the attainment of the
remainder. This approach is an untenable one for the Conservancy, which is
required by law to meet the provisions of the Coastal Act: there is no
"comprixnise" available under these conditions.

The Conservancy instead has approached the conflict resolution process as one
of "accommodation," in which one realizes substantially all of one's essential
goals, but in a form or approach which was not originally contemp'lated. In
short, while there is litt'ie flexibility in the goals the agency pursues, there
is tremendous flexibility in the manner in wh ich they are achieved. It is the
shaping of these accixnmodations which forias the cor'e of the conflict resolution
process.

The following principles or practices are designed to expedite this
accommodation process by answering two primary issues in any dispute: I. iiha t
are the goals of the parties in the dispute? and, 2. What are the options
available to meet them? While these may seem to be the obvious part of any
negot iat ion process, in fact it is often the case that a dispute can be
resolved by helping the parties involved to clarify their goals and options,
rather than by any "hard-ball" negotiating tactics.

REDUCE TECHNICAL DISPUTES TO THEIR CORE

In raost land-use disputes, the critical issues are technical in nature. Before
serious negotiations can begin, it is essential that the core of these
technical disputes be established. This means that, since there are usually as
many opinions on a technical issue as there are technicians consu'ited on it ~
riva'I technicians must meet, analyze the issue ~ and arrrive at the points of
agreement or disagreement before there can be a foundation for further
discussion. This part of the process is often ignored in land-use disputes, to
the detriment of all concerned, as it is impossible to focus discussion before
such meetings occur. Iioreover, in some fortuitous instances, this kind of
meeting can obviate the need for further negotiations altogether, since some
disputes can be a function of unclarified pians or definitions of the problem.

ALWAYS TEST ALL ASSUMED OR EXPRESSED GOALS BY PROPOSING ALTERNATIVES.
It is often the case that the part ies in a dispute are iiiore sure of what they
don't want than what they do want out of the negotiations. Frequently the
parties in a dispute, after some discussion of alternative goals, will change
their stated objectives during the course of negotiations. For example, a
comraonly articulated objective of many deva'lepers is the "riaximizat ion of
profit"  which is in many instances more of a wi sh than a goal !. In fact, the
real goa'1 may be the manager's desire to preserve his own job by achieving an
apparently successful resolution of the c;ntroversy. Presenting an alternative
goal which does not "maximize" quite as much profit hut i s well received by the
other parties in the dispute wil'i often elicit a shift in stated goals from the
developer, who in the end stands to gain more from a resolution than frcm a
stalmvate.

PROPOSE AS MANY ALTERNATIVES TD ACHIEVE THE GOALS OF THE PARTIES AS POSSIBLE
Of course, there are limits to this practice. The constraints of staff tivre
and costs, as well as the time needed to complete the negotiations mil itate
against developing an unl imited number of proposals, As a rule of thuvb,
developing five to seven alternative proposals will usually serve to present a

63



sufficiently large spectrum of posslbil ities to include the interests of all
the parties involved in even a very compl icated dispute. These alter nate
proposals may be somewhat outlandish in their scope and slant, w'hich serves to
outl inc the extrene limits of the di spute. It is also important that the
economic impl ications of the alternate proposals are fully devel oped, or there
will be little basis for cmnparison between one and the other, This last
requirement is particularly important in dealing with developers since the
mediator is seeking to assure an equivalent fair retur n on investment, while
still maintaining the State's goals.

REDUCE DISPUTES TO ECONOHIC TERMS

Lfhile this requirenent seems to be slanted towards the interests of the
developer, in fact it i s essential for all the parties in the dispute.
Clearly, it is impossible to compare the value of commercial development in an
area to the value of preserving a wil dli fe habitat. However, all the parties
have a notion of what they hope to achieve in the negotiations  or will have
after discussion has clarified their goals!. Thu, by reducing the a'Iternative
proposals to the question of relative return on investment  How much wildlife
habitat will be preserved'? How much land will be given over to residential
development? How much will it cost to achieve these goals under one plan when
compared to another?!, a basis for acccmmodat ion is formed which could not
exi st if the discussion were relegated to non-economic, intangible concerns.

EXPAND THE LAND AREA UNDER CONSIDERATION NHENEVER APPROPRIATE OR FEASIBLE

Almost any land dispute can be resolved if one has a large enough land area in
which to allocate various uses. The fact that land-use disputes were not
prevalent in the past, when there was a tresendous amount of unsettl ed land,
underscores this point,

INCLUDE ALL INTERESTED PARTIES IN THE NFOOTIAT!ONS PROCESS

Far more often than is real ized, a successful negotiation wi'll be thwarted by
the failure to include all the parties who have a stake in the outcone of the
process. The Conservancy staff has learned this the hard way. In one
instance, a dispute which has been resolved to the sal.isfaction of all the
parties involved in the negotiations was null i fied because the local government
had not been consluted beforehand, and refused to approve the proposal.
Although the project was eventual ly completed, these diff icult and arduously
arrived at agreements were jeopardized simply because no effort had been made
to include the local government in the process  based on the assumption that
there was no controversy among the local leg islators on this issue!.

Unfortunately, the traditional mechanism of holding publ ic hearings to deal
with the concerns of all the interested parties in a dispute has not been
generally successful, primarily because by the time these hearings take place,
the substantive issues in a dispute have already been hammered out by
consultants, agencies, and business people. the public consequently perceives
that the hearings are at best pro forma, and often reacts by impe~ding the
impl ementat ion of a project until pub! ic input into the negotiations can be
dealt with.

The Conservancy has experimented with a number of approaches designed to
include the public at the beginning of the negotiations process. The most
successful to date has been to conduct pu'bl ic workshops on the issues
surrounding the dispute early in the negotiations process. This approach
solicits public input early in the process, while at the sane time educating
the interested parties to all the constraints surrounding the resolution of the
issue. This technique was usefully applied in the Bolsa Chica dispute, and
will be discussed in the case study.
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BE WILLING TO INVEST ALL YOUR RESOURCES, TINE AND CONCEHTRATIOII IH THE CONFLICT
RESOLUTION PROCESS.

This caveat applies especially to government agencies, although al'I groups
invol ved in a dispute should heed it as well�. For government agencies  as
mienti oned earl i er! each unresolved conflict adds to all the others, until the
acutal product of the agency becomes unresolved conflicts. This piling of one
failure upon the next marks the entire progrmn as a failure.

Conversely, each successfully resolved conf! ict not only sol ves the immediate
problem, but instills a sense of confidence in all the parties involved in such
disputes that there is a way to overcome the difficulties. All too often,
regulatory agencies fail to recognize this fact, and instead defend their
failures by relying on "consistent" administration, or, even worse, by alleging
that they are helpless to do anything constructive in the face of their
mandate. This attitude on the part of state agencies, or indeed on the part of
any interest group with a clear'Iy articulated mandate in the dispute  for
developers, make a profit; for e'nvironmental groups, preserve a habitat; for
local governments, provide recreational facilities, etc.!, is one of the
greatest impediments to the successful resolution of a dispute. It is
essential that all the parties involved in these conflicts use the negotiations
process to discover ways in which their particular mandate i ntersects with the
interests of the others in the dispute, rather than using it as a shield from
accusations of ineffectiveness of inaction.

Ill. THE BOLSA CHICA CAS'E STUDY: APPLYIHG THL PiR IHCIPLES

Site Description

The Bolsa Chica study area is located in northeastern Orange county and
occupies about 1600 acres of unincorporated land surrounded by deve]oped
portions of the City of Huntington Beach and the Bolsa Chica State Beach.

The area consists of two mesas totaling about 300 acres, and a 1300 acre
lowland in the centers ofter referred to as the Bolsa Chica gap. The mesas and
attendant bluffs are essentially undeveloped, while the lowland is the site of
an act ive oil field oper~ted under 'long -term 1 eases by two major oil companies.
Landownership is split among five different entities, with the largest ainount.
of land owned by Signal Landmark, Inc.

The acreage of wetlands and other environmentally sensitive habitats in the
study area varies depending on the source consulted. The State Department of
Fish and Game reported in a June 1981 report that there existed a total of 1292
acres of wetland in various stages of degradation, and 88 acres of
Environmentally Sensitive Habitat  ESH!,

These habitats are scattered throug hout the site, although they are mostly
concentrated in the lowlands. In addition, the endangered Belding's savannah
sparrow and the light-footed clapper rail nest on the site and the endangered
least tern feeds ir, the area's waters.

Site History

Prior to the 1870s, the Bolsa Chica Gap was a large coastal estuary, one of a
chain of such wetlands in Los Angel es and Orange counties. It is !i kely that
the wetland was a diverse array of habitats, including brackish and saltwater
wetlands. The total area affected by daily tides  called the tidal prism! was
large enough to keep peraanently open a large outlet to the ocean. The
adjacent Anaheim Bay wetlands, which were s'lightly smaller, had a similar
outlet through which ocean-going vessels passed.
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By 1921, the Bolsa outlet had closed off due to the construction of tide gates
near the outlet, and the creation of a connection to Anaheim Bay. These
modifications created large areas of managed, brackish water ponds in the Gap
whirh benefitted duckhunting, but which greatly reduced the area of tidal
 mar inc! hab itat.

By ]950, r!uch of the area has been cr i ss-crossed by oil roads and dotted with
oi'I pads and other energy fee il ities, These devel opments created a mosaic rf
ponds with saline bottoms, cut off for th most part from tidal f1o!s but
containing enough water during winter for large numbers of shore birds and
other water-associated birds.

Plannin Histor

In I973 ~ Signal Landmark and the State reached a Settlement Agreement
concerning the extent of State-owned lands relative to public-trust claims at
Bolsa Chica. The settlement agreeement outlined the extent of the State's fee
title acreage in the area, as well as several lease and use agreements. As a
consequence of this agreeinent, all public trust easements in the area allocated
to Signal ware terminated.

In 1978, Orange County formed the Bolsa Chica Study Group to expedite the
development of a local coastal plan for the area. Thirty-nine planning
alternatives were submitted by this group to the County; nine of these vere
selected for consideration by the County Planning Commission and Board cf
Supervisors during public hearings between 1980 and 1982. A final plan was
approved for submission to the Coastal Cormni ssion in early 1982, this plan
called for a number of development proposals, most importantly specifying the
restoration/protection of about 600+ acres of wetlands  including boating
r.hannels!.

In Api il of 1982, the Commission rejected the County's Land Use plan  LCp!
riting among other things, the plan's deficiency in identifying an appropriate
number of wetlands acreage to be restored. The Commission identified 1018
acres to be restored, without boating channels.

The County subsequently withdrew the LUP and began work on a supplemental
package to respond to the Commission's concerns. During this period there was
a widespread bel ief that the i ssues raised by the Coastal Commission could not
be resolved between the Commission and the County, and that a new approach was
needed. Adccordingly, the State Senate passed SB 429, which allo«ed a local
appl icant to request that the Department of Fish and Game, and the State
Coastal Conservancy attempt to resolve "fish and wildl i fe concerns" as they
relate to development confl icts through the devel opment of Habitat Conservation
Plan  HCP!. Under the terms of SB 429, the Conservancy «as responsible for
developing "alternate land use plans" «bile the Department was responsible for
"wetland determinations." On October I, 1983, Orange County requested the
Department to formally prepare an HCP for the Bolsa Chica Area.

The parties in the Dispute

Bol sa Chica repres nts a particularly difficult. negotiating problem because the
diversity of the parties in the dispute is significant. The issues tied to the
LUP involve wildlife agencies at the State and Federal levels, the county of
Orange, the City of,Hiuntington Beach, the Coasta'I Commission, the nvironmenta1
Protect it n Agency, the Anny Corps of Engineers, the State Lands Commission and
the Departiient of Parks and Recreation as well as the Department of Fish and
Game. In addition, the public parties to the dispute include a constituenry of
recreational boaters and manufacturers and inland populations that are
interested in coastal recreation and access. The environmental interests
include local groups such as the Amigos de Bolsa Chica, that are interested in
wildlife enhancement, as well as State-!vide groups that are interested in
establishin3 precedents that will be applicable to other coastal areas.



Toe complexity of the interests involved with this dispute prevent a complete
discussion of all the issues 1 inked to the LUP and the Senate-mandated HCP.
However, the central controversy was over the question of wetlands acreage
designation, prin'arily because it was this determination which would have the
greatest, impact on the other development i ssues. This issue also presents the
most interesting confl ict resolution probl em, because the Coastal Conservancy
was required to use the Department of' Fish and Game's figures in creating the
HCP, thus preventing any kind of compromise on this critical issue.

Reducin the Technical Dis ute

Tne first task the Conservancy faced in coping ivith the wetlands question was
to determine what the various technicians in the dispute believed to be the
correct wetlands des ignation. The Bolsa Chica lfetl ands are scattered
throughout the 1300 acre loivland. Development in the lowland without landfill
of some of the wetlands would be almost imposs ib'le. The Coastaaact does nof,
normally a't low the fill of wetlands for housing or marinas. However, one
provision of the Act states that, where the Department of Fish and Game  DFG!
deterinines that a wetl and is so severely degraded that it requires major
restoration, 25K of the wetland can be developed as a czarina or boating
facility  or housing! as long as the remaining 75K are restored.

Using this formula ~ the Vari ous parties in the dispute arr ived at the foll owing
f igures:

DF G: 101S acres

County of Orange: 62 1 acres

U.S. Fish and Hildlife Service/Amigos de Bolsa Chica: 1292 acres

Signal Landmark, Inc.: 453 acres

Coastal Conservancy: 951 acres

Although the Conservancy was required to use DFG determinations, the differing
figures are the result of an accord reached with the Department concerning the
des ig nati on of the start i ng figure, wh i' h in the DFG' s formula did not include
State-owned acreage, which the Conservancy estimate allowed for. These
terhnical determinations were compiled by the Conservancy at meetings ivith the
various technicians involved in the dispute, and provide the basis for the
subsequent negotiations.

Providing Alternatives

Having arrived at the starting point for negotiations over the wetlands issue,
the Conservancy created fully developed alternatives using the figuies provided
by the competing parties. These alternatives reflected the extremes of the
various proposal s, and provided a basis for a compar i son of the two major plans
 the LUP and the Conservancy's HCP!,

The Conservancy's alternate HCP's served several important functions in the
negotiating process. First, it tested the goals of the parties involved in the
dispute, and in so doing, created a basis for further discussion by identifying
common goals among the participants. These goals included creatirg a plan
vih i ch promoted: 1. High habitat d ivers ity, 2. low capital and operat i on
costs, 3. Compatibility with public and private development, including
current and future oil operations, 4. high predictability of success, and 5.
piotection and/or restoration of endangered species habitat.
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The alternate proposals were presented in econoaic.terms  see exhibits!. These
measurable economic considerations were an essential component to securing
cooperation from the developer, who had for the last 10 to 12 years been
attempting to develop the area, and who had at one time been on the verge of an
agreeinent  in the Settlement Agreement with the State!. Any plan, to be
acceptable to SignaI, had to clearly speci fy the extent of Signal 's return
under that proposal. As the exhibits show, in every case the alternatives were
couched in terms which out'I ined the return possible.

This presentation of alternatives also clarified the economic realities of the
proposal to the other part>es in the dispute, who, having agreed that the
project should be cost-effective as well as meeting their goals, were able to
perceive and act on the accommodations available to them.

Communit Partici ation

The last element essential to the successful resolution of the 3oisa Chica
conflict was the inclusion of the public in the negotiations process. Since
there were so many public concerns tied to the development of the aiea, rather
than only holding public hearings to review these issues, the Conservancy
convened a workshop in April of 1984 to explain and discuss the various
complicated concerns of the LU P end the proposed HCP.

The model for this workshop was developed by a iiiember of the Conservancy staff,
who based his design on the work of other meeting facilitators, In these
workshops, participants actually draw and ionstruct their own ideas. 0esijn
consultants synthesize, sletch or riode'. alternatives and uii.imately respond to
the consensus and a conceptual plan that shows in perspective what the project
could look like. Participation was greatly enhanced by going beyond planning
concepts and written proposals to graphic visualization. The workshop also
educated the parties to the economic, structural, technical, and political
elements of the d>spute. The end result was that, despite some remaining
issues to be resolved, for the first t i;ie in ten years, a modicum of conse nsu s

reached on the dispute of wetlands designations.

IV C0HCLuS10H

Tlie Coastal Conservancy board approved the Habitat Conservation Plan for the
Bolsa Chica region in July of 1984. while there still remain several issues to
be camp!etely ironed out among the competing pari,ies,  the re-i outing of the
Pac i fir Coast Highway, among others!, all of the major part i es in the dispute
expressed satisfaction with the resolutioii of the wetlands designation issue.
The HCP finally, through some juggling of nunbers, des ignai ed glg, acres of
wet'iands to be restored, the 'Iargest wetlands restoration project ever
undertaken on the Hest Coast. This figure represents virtually the entire
amount of the original Conservancy figure   951 acres!, arid the fact of its
acceptance by al'I of the parties in a dispute which had raged for ten years
suggests that a judicious combination of the principles discussed in this
report can yield, in even the most complicated land-use disputes, the
beginnings of an accord. while tfiis method is no means as yet fully developed
or codified, it does represent a step in the right direction, and as such,
should be closely considered by parties involved in other land-use disputes.
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Introduction

Increasing public attention has been focused on environmental problems
encountered in the Lake Pontchartrain-Naurepas Estuarine Complex due
mainly to several major issues which include: deteriorating water qual-
ity, loss of wetlands, increasing urban development, continuing demand for
mineral and biological resources, and increasing recreational activity.
Significant population growths have occurred along the north shore of
Lake Pontchartrain during the past ten years, primarily a result of
upper income families moving from the urban center, New Orleans, to
outlying areas, Wetlands surrounding New Orleans have been under severe
developmental pressures, Fortunately there are upland areas out of
the flood plain to the north of Lake Pontchartrain Basin that are suitable
for development,

As demand for tesidential and recreational opportunities increase around
the lake developers begin to invest in projects to meet these
expectations. Many of these projects were i 11 conceived since they
failed to consider the natural setting or environmental constraints
present such as flooding, shoreline erosion, subsidence and poor water
quality. When the developer came to the regulatory agencies they were
not prepared to address these problems in a comprehensive manner. As
a result, he was confused and often times bitter because there were
not detai'led guidelines to follow, Consequently, lengthy delays occurred
in reviewing permit applications and several projects were scraped after
much planning and money was expended. This frustration and costly delays
could have been avoided if a detailed basin plan had been in place that
clearly set forth what a developer was expected to do to meet the
environmental challenges in a particular area of the basin .



With these facts in mind, the formal special area management p'lanning
process was initiated in 1982 when two local citizens groups, the Civic
Council of East Jefferson along wi th the Pontchartrain Shores Civic
Association submitted to the administrator of the Coastal Management
Division of the Louisiana Department of Natural Resources  CMD/DNR!,
"A proposal for the nomination of l.ake Pontchartrain to be designated
as a Special Area", The nomination was filed according to procedures
established in the Louisiana Coastal Resources Final Environmental Impact
Statement of 1980. These procedures provide a means for the designation,
utilization and management of special areas, as well as for formulating
guidelines and precedence of uses for each area.

The following year a regional conf'erence was held to address the many
environmental, economic and political factors influencing the future
vitality of the basin. The outcome of this conference was increased
awareness of the problems threatening the integrity of the Lake Pont-
chartrain-lake Maurepas estuary. This served as an impetus for the
Louisiana Department of Natural Resources to initiate the formal i denti-
fication and examination of regional problems to be considered by the
recently nominated Lake Pontchartrain Task Force by Governor Edwin
Edwards.

The Task Force is composed of seventeen members representing the eight
adjacent parish governments as well as state and federal agencies, pri-
vate industry, and public interest groups. The large number of repre-
sentatives is an indication of the complex physical and political nature
of this estuarine system,

Descri tion of the Pontchartrain Basin

The Pontchartrain drainage basin represents an area of over three million
acres of coastal land and water between the Mississippi and Pearl Rivers
 Coastal Environments, Inc., 1984!. The area is made up of Pleistocene
terraces and uplands north of Lake Pontchartrain, and the Mississippi
River deltaic plain forming the southern portion. A large area of shallow
estuarine open water dominates the region which includes Lakes Maurepas,
Pontchartrain and Borgne, In addi tion, the New Orleans urban/industrial
area encompasses the southern shoreline of Lake Pontchartrain.

New Orleans comprises the major urban/industrial center, and is the
only major city the U. S. built entirely in a flood prone area. The
industrial corridor between New Orleans and Baton Rouge is one of the
largest port complexes in the world. Together the urban and industrial
growth of the area is placing the Lake Pontchartrain estuary in jeopardy
by threatening expansion into surrounding wetlands, decreasing water
quality and depleting its natural resources.

Much of the northern area of the basin falls outside of the Louisiana
Coastal Zone Boundary as defined by Act 361 of 1978, as amended  La.
R.S. 49:213!. Therefore, the actual study area under consideration
for special management under jurisdiction of the Louisiana Coastal Re-
sources Program is comprised of all areas below the 5 ft. contour line,
with the exception of fastlands  unless the activity is determined to
have a direct and significant impact on coastal waters!. The study
area under management consideration comprises an area of approximately
1.1 million acres of which the major components are 46K estuarine open

70



water, 14% cypress-tupel o swamp, 11K urban/indus tri al, 8% intermediate
and brackish marshes and 7X upland oak-pine forests  Coastal Environments,
Inc.. 1984!. Five major rivers flow into Lakes Pontchartrain and Maurepas
and contribute approximately 50K of the freshwater supply into the
estuary. The remaining freshwater input is derived from swamps and
wet'l ands in the basin  Van Beck et al, 1982!. The Mi ssi ssippi Ri ver
no longer contributes freshwater to the system, due to the leveeing
of the banks, except during times of high water when the Bonnet Carre
Floodway is opened to prevent flooding of the New Orleans area. Marine
waters enter via the Rigolets and Chef Menteur Tidal Passes, and the
Inner Harbor Navigation Canal  IHNC! of New Orleans. Salinities range
from 0 to 8 ppt depending on the wind, tides and freshwater input.
Circulation is dominated by wind with tides being important in the eastern
portion of Lake Pontchartrain  Stone et al, 1980!.

Environmental Issues

The major environmental issues to be addressed by the Lake Pontchartrain
Task Force are three inter-refated problems of water quality, urban
development and loss of wetlands, The greatest source of pollutants
affecting water quality originate from the southern shore parishes of
Orleans and Jefferson, and to a lesser extent from the north shore area
of St. Tamaany Parish, These pollutants are from three main source
categories; 1! urban runoff, 2! sewage di scharge that is treated to
less than acceptable levels, and 3! discharges from marine facilities
 Schurtz and St. Pe, 1984!. A decline in water quality has been docu-
mented by Stone et al �980!, who found nutrient inputs to be increasing
in recent times, with nearly a doubling of phosphorus loading into Lake
Pontchartrain since 1900, and a signifi cant increase in water turbidity
since 1953. This can be directly attributed to land use changes from
areas that were predominantly forested woods and swamps to agricultural
and urban uses resulting in increased runoff, sediment and nutrient
loading  Turner and Bond, 1980!,

Water quality has also been significantly affected along the south shore
by the extensive urbanization since the 1950's of a former wetland.
Eleven outfalls occur along this shoreline which results in septic condi-
tions during periods of high rainfall,

Two manmade waterways, the IHNC and the Mississippi River Gulf Outlet
have allowed the increased entrance of salt water into the system, This
has allowed higher than normal salinities to develop, which in turn
have caused increased mortality of cypress swamps and loss of fresh
marsh, In addition, zones of low dissolved oxygen have been found in
relation to a salt wedge during the summer months when freshwater input
is lowest  Coastal Environments, Inc. 1984!,

Increased turbidity levels have been attributed to increased land clear-
ing and development, as well as the dredging of ~Ran ia clam shells.
However, the physical effects of shell dredging have been shown to be
temporary in the water column, with more deleterious effects occurring
on the bottom sediments. As the dredge material settles, the bulk den-
sityy of the bottom is reduced to a fluid consi stency thereby permanently
di srupting the habitat of benthic organisms by allowing the larger ones
to sink in the sediments. In all areas of Lake Pontchartrain where
shell dredging is allowed approximately 44'L of this fluid mud has been
found to persist on the bottom, thereby reducing the overall productivity
of the benthic community and the estuarine ecosystem  Sikora et al, 1981!.
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During the past 25 years, wetland habitats have decreased by approx-
imately 13% in the Pontchartrain-Maurepas Basin due to natural and man-
induced causes. The loss of wetlands is a continuing problem for sev-
eral reasons; 'I! reclamation for agriculture and development, 2! canal
dredging for oil and gas exploration, 3! saltwater intrusion, 4! shore-
line erosion, 5! subsidence and 6! sea level rise  Coastal Environments,
Inc,, 1984!. All of these factors wi th the exception of sea level rise
can be managed to some degree by a comprehensive systems approach to
wetland management.

Role of the Re ulator Pro ram

During the @ year period since the inception of the LCRP, 261 Coastal
Use Permits have been issued in the Pontchartrain-Maurepas Basin. Of
these, 29% included dredging, 22% included residential or conmercial
development, 19% water and erosion control projects, and 10% were for
oil and gas exploration. An activity of particular concern with potential
impacts on wetlands as well as water quality, has been the construction
of marina deve'Iopments along the Pontchartrain shoreline and adjacent
tributaries.

The policy of the LCRP has been to encourage the location and develop-
ment of marina coamunity developments in non-wetland areas. Three recent
marina projects exemplify this land use policy on the north shore of
Lake Pontchartrain.

The fi rst, of these to fall under the j uri sdi ction of the LCRP was the
Port Louis Marina Coavauni ty which was granted a permit in 1983 after
approximately a year of negotiations. This deve'lopment is located on
300 acres of agricultural land which had formerly been wetland. The
area had been drained in 1965 and most recently used as pasture. Permit
conditions placed by the LCRP included the construction of hurricane
protection levees, canals designed to enhance circulation, vegetation
shoreline stabilization, a beach nourishment program, a stringent water
quality monitoring program, tertiary sewage treatment, and a phased
construction program which will allow sufficient revi ew of compliance
with permit conditions.

In 1983, a similar development, Rigolets Estates, was granted a Coastal
Use Permit to construct a 332 acre marina comnuni ty in a spoi I disposal
area adjacent to the Rigolets Tidal Pass. Similar permit conditions
to those issued for Port Louis were placed on this project, Most re-
cently, Marina del Ray, a much smaller yet equally innovative marina
development was permitted to construct a 318 slip floating marina on
the Tchefuncte River, a northern tributary to Lake Pontchartrain. The
primary location for this project was an abandoned ship building turning
basin and associated spoil areas along the river bank. The marina head-
quarters and future condominium development are designed to be pile
supported structures, with an elevated causeway traversing a fresh marsh
area to connect the marina with the adjacent highway. For all three
projects less than O. 5% of the total area directly impacted wetland
habitats. This was only made possible by lengthy negotiations with
the Louisiana Coastal Management Division and other agencies. The average
time for initial application to issuance of the Coasta I Use Permits
for these projects was approximately nine months.
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Conclusion

If the Pontchartrain-Maurepas Basin had been a Specia'I Management Area
with specific guidelines for each Environmental Management Unit  EMU!
within the basin the review of these three projects would have been
quite different. The entrepreneurs in each case would have had a much
clearer understanding of what type of activity could be conducted in
each EMU and what was expected of them early on in the process, For
instance, in those areas where submerged grassy beds are found, guidelines
that would minimize impacts on this fragile habitat would have been
in place, Any dredging for a boat channel would have been inappropriate
for this area. Guidelines for other areas, such as the previously drained
wetlands the Port Louis development occupied, would have been designated
for increased development due to previous impacts. Because this former
wetland no longer played a vital role in the ecosystem it was suitable
for residential and recreational uses. Costly delays and expenses present
in all three projects could have been reduced if specific guidelines
had been in place to assist resource managers and developers in selecting
the most envi ronmentaly suitable areas.

In the process of establishing Special Management Areas other things
such as over lapping jurisdiction among resource agencies will become
apparent. Often times multiple jurisdiction has led to poor management
decisions, denial of responsibility for resource decline, and poor en-
forcement.

What are the chances that the Pontchartrain Basin will be designated
a Special Management Area with specific guide'lines to provide for more
informed resource decision making?

After all the meetings, discussions and issues are debated, it may be-
come apparent a consensus cannot be reached on a management scheme for
the basin. It may become obvious that local governments and special
interest groups are still too concerned about each other's motives to
make compromises or agree on a set of management guidelines. In the
past, the oil and gas industry has been concerned about local government
acquiring additional authority over uses of state concern, such as the
siting of oil and gas wells extracting additional revenues from produc-
tion, Local governments on the other hand, have generally felt power-
less to influence this industry, they have always been concerned about
the state's authority in this area,

It may be impossible to reach a consensus because elected officials,
influential ci tizens and agency representati ves hold di vergent views
on important environmental issues facing the lake system. It is ap-
parent that residential developers, crabbers and fishermen have con-
flicting opinions on the reasons for poor water quality in the lakes.

Members of the environmental coavnunity are frustrated with both the
lack of cooperation received from federal and state government in ad-
dressing the problem. Some environmentalists doubt whether the present
legal jurisdiction is sufficient to solve the problem. Other concerned
ci tizens, question the will of both local and state government to take
a strong stand that may be contrary to the financial well-being of min-
eral and development interests in the basin.
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Given all these views, it is possible no consensus will be reached re-
sulting in an aborted attempt to establish more specific guidelines .
If specific guidelines cannot be agreed upon the effort may turn out
a set of non-specific guidelines that are legally unenforceable. This
would lead undoubtly to increased frustration with governmental processes
to solve renewable resource issues.
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TEE FEDELlL COISISTENCY G&NBLE

Ban Evans

Office of Ocean and Coastal Resource Manageieent
Rational Oceanic and Atmospheric Administration

Washington, DC

The fundaisental themes of coastal zone management are strikingly simi lar
to those of gambling - risks, resource supply and resource value. Tne
risks in the coastal zone are clear. They include tne risks of impacts
on natural resources, on past and future capital investments, on the
deci sionmaking power of public and private interests, and on the options
and alternatives available to these decisionmakers.

The federal consistency process established by Section 307 of the Coastal
Zone Manageinent Act of 1972  CZMA! has been characterized as a unique
experiment in cooperative federalisrh and as a tnandate for coordination
and cOnsultation. But, federal consistency is also a risk ihanagement
tOO1. When enViSianed by the COngreSS When the CZMA WaS paSSed, federal
consistency was an attempt to protect the investment of federal funds to
be spent on the development of state coastal zone management programs,
to protect state planning efforts from uncoordinated and inconsistent
actions which could adversely impact coastal resources, and to protect
the ab>11 ty of the states to implement their federal'ly approved coastal
zone management programs.

The CZMA requi res each federal agency conducting or support iny activities
directly affecti ng the coastal zone to conduct or support those activities
in a manner which is, to the maxiisum extent practicable, consistent with
the federally approved state coastal zone monagesient programs   Section
307 c!  1! and �!!. The CZMA also requireS that federally licensed or
permitted activities affecting land or water uses in the coastal zone,
including aCt ivities described in detai I in Outer Continental Shelf   OCS !
exploration, development and production plans, be conducted in a manner
consistent with federally approved state coastal management programs

The views in this paper are those of the author and do not necessarily
represent the official views of the Rational Oceanic and Atmospheric
Administration.

75



 Section 307 c!�! A! and 8!!. In addition, federal assistance funds
for state and local government projects af fecting the coastal zone may
not be allocated unless the proposed project has been certified as
consistent by the state  Section 307 d!!.

~to hiii inch Eventn

A number of recent federal consistency events have received top billing.
in y ~ nunry, epee, the u.t. Supreme Court decided in Secretnr~of the
Interior et al. v. California et al. �04 S. Ct. 656! that OCS lease
sa es are not act v>ties wh>c~directly affect" the coastal zone and
are, therefore, not subject to the federal consistency requirements of
Section 307 c!�! of the CZNA. Swift action by a number of U.S. Senators
and Representatives followed. Legislation was introduced in both Houses
to overturn the Supreme Court's decision by amending Section 307 of the
C214A  H.R. 4589 and S. 2324!. Strong opposition to the proposed legisla-
tion by the Administration and a number of industries developed quickly.

At the same time, the National Oceanic and Atmospheric Administration
 NOAA!, in response to the Supreme Court's decision, began deliberations
on whether the existing regulations would need to be revised. In an
Advance Notice of Proposed Rulemaking  ANPR! published on June 1, 1984,
�9 FR 22825!, NOAA asked four questions:

1. Are any federal activi ti es outsi de the coastal zone,
other than OCS leasing, subject to Federal consistency
requirements?
2. Should NOAA develop a regulatory definition of "directly
affecting" ? If so, what should that definition be and what
legal support is there for that definition?
3. Should NOAA adopt new regulations to encourage early
state/federal collaboration, in order to help assure that
subsequent activities can be conducted harmoniously with
state coastal management programs?
4. Are other changes to NOAA's federal consistency
regulations needed?

The public comment period ended on August 31, 1984. NOAA is currently
analyzing these comments and considering whether to commence formal
rulemaki ng.

In another area of major events, ten appeals to the Secretary of Commerce
to override state consistency objections  under 15 CFR 930, Subpart H!
have been filed since December, 1982. Three appeals involved state
objections to OCS exploration, development and production plans in the
Santa Barbara Channel of Southern California. Four appeals were filed
on state objections tO Corps of Engineers' dredge and fill permits for
marinas and other small development projects in North Carolina, San
Francisco Bay, and Washington State. Another appeal was filed on an
objection by the California Coastal Commission to the abandoment of a
railroad line in Northern California� . The City of Hudson filed an appeal
on an objection by the State of New York to federal assistance for a
gasification plant to be located along the Hudson River. In a multiple
action, the Corps of Engineers filed an appeal to objections raised by
six states to a number of the Corps' proposed nationwide permits. These
appeals are currently under review by the Sec retary. The Secretary' s
decisions will be announced to the parti es and in the Federal Re~ister.



liow Go low Pig~The Ga el

For those who play the game or want to know how, the rules are found in
the National Oceanic and Atmospheric Administration's  NOAA! regulations
at 15 C.F.R. 930.

Who Are The~PIa ers?

The "high rollers" include those federal agenci es with responsibilities
for resource management, protection and development, and for advancing
the national interest in defense, economic well-being and environmental
prOteCtiOn; the StateS; and the majOr induStrieS With inVeStment in the
resources of the coastal zone and the OCS . 8esi des the "high rol lers"
there are alot of "mom and pop" players affected by the federal consis-
tency process: including the small marina developer, towns trying to
solve sewage treatment problems, individuals improving or protecting
residences, and citizens concerned about the quality of the coaStal
environment,

What Are The Odds Of W~innin ?
Perhaps the simplest, most pragmatic definition of a "win" is when all
interested and affected parti es can agree on whether and how a proposed
project can go forward.

In 1982 NOAA conducted an informal telephone survey to find out how well
the federal consistency system was working - just what were the odds?
Of the approximately 300 to 400 federal agency actions reviewed by the
states for consistency during 1982, under Section 307 c!  I! of the CZNA,
there were objections in approximately 3-4% of the cases. Of the approx-
imately 6500 to 7500 federally licensed and permitted activities reviewed,
under Section 307 c !�! A! of the C2HA, objections occured in about 24
of the cases. Of the approximately 500 federally licensed and permitted
activi ties described in detail in OCS plans reviewed by the states under
Section 307 c!�! B!, objections occurred in approximately 0.54 of the
cases. And finally, of the approximately 600 federal assistance proposals
reviewed under Section 307 d! ~ the states objected in about 0.54 of the
cases.

In 1984, NOAA began a comprehensive review of the federal consistency
process to learn more about the implementation of the federal consistency
process.  See 49 FR 35541-35542, September 10, 1984, for discussion of
the elements of the study.!

Preliminary results based on an examination of NOAA's files of objections
show a total of 97 unresolved objections by the states during I983, with
the Corps of Engineers and the Department of the Interior as the "big
losers".  See Table I!.  States are required oy NOAA regulations to
notify NOAA whenever they do not concur on a consistency determination
or certification. There is no regulatory reporting requirement on states
to report concurrences or total number of federal activities reviewed for
consistency. NOAA has no regulatory reporting requirements applicable
to other federal agencies.!



TABLE 1. Federal COnSiStenCy UbjeCtianS - FY 1983 *

Federal
Aqqenc

4[2] ** 948[79] 0 U
0 0 0 0

En~r ~ ni Etl ineers
Nn rd~

0 0 0 0Air Force
0 0Coast Guard

Minera s Na
0 0Sureau o

National Parks Service
Forest Serv>ce 1 0 0 0 0

4[4] 0 0 0

0 0

National Nari ne
Fisheries Service

ITO7 0

0 0

1[0 ] 0 0 0General Services
Administration

0 0 I 0Federa Avaation
Administration

0 2 IFederal Highway
Administration

1[0 ] 0 0 0Federal Railway
Administration

0 IIIO 0 0Interstate Connnerce
Commission

Tot a 1 24TI 2T 952+8 f J 4[3

* This is preliminary data only. NOAA is in the process of confirmi.ng
this information through the Federal Consistency Study. The data
does not include the total nun!ber of actions reviewed for conistency
by t he states .

** Initial Objections [Unresolved Objections]

Is The Table Rirneedi Is The Wheel Dnbalanced. Dn The Statistics Tell All?

NOAA can't currently answer these questions, but more qualitative and
quantitative information is being gathered as a part of the Federal
Consistency Study. Statistical information on the federal consistency
process cannot fully i'llustrate or describe how the federal consistency
process actually works. For example, a compilation of statistics on
concurrences and non-concurrences can provide little insi ght into the
informal negoti ations whiCh have oCcurred between the variOus interests,
the development of condit1ons and mitigation measures to achievea consis-
tency concurrence, or the substantive areas of conflict between interests.
Likewise, a coinpi lation of statistics can offer little guidance on how
to remedy any proble!T!S Or tb imprOVe the process. Therefore, NQHA' s
Federal Consistency Study is drawing i nforration fro!n a large vari ety

Environmental Protection
~Aen~c
Housing and Urban
Oevelo ment

Section 307 category
 ~c� ~c! ~3! A ~c!�! ~ ! ld!



of sources and will specifically examine the experiences of affected
parties regarding, for example, the average length of time for state
consistency reviews, the use of pre-application conferences and early
coordination mechanisms, the use of conditional and general roncurrences,
and experiences using negotiations and/or mediation to resol ve conflicts.

The Federal Consistency Study wil 1 include;

 a! Statistics on the numbers of concurrences and
non-concurrences on consistency determinations
 prepared by federal agencies for Section 307 c!�!
activities! and certifications  prepared by applicants
for federal licenses and permits under Section 307 c!�!
activities and financial assistance under Section 307 d! !;

 a! brief summaries of consistency cases considered
eSpeCially SiynifiCant by the StateS, the federal
agencies, and/or other interested parties;

 b! a compilation of information, to the extent it is
avai lable, regarding the administration of the federal
consistency process; and

 c! brief summaries of major issue areas identified by
states, federal agencies, industry groups, and public
interest groups.

NOAA anticipates having the Federal Consistency Study available by
Spring, 1985.

A Ituick Glance At The pi ~ ers Hands

A preview of issues which may need to be addressed through administrative,
regulatory, or legislative means can be gained by reviewing the comments
NOAA received on the Advance Notice of Proposed Rulemaking. Although
NOAA has ndt completed its review of these comments, they are available
for public inspection at the Office of Ocean and Coastal Resource
management in Washington, D.C.

The Final Score????

The results of the Federal Coni stency Study wil I no doubt provide a
better information base upon which to make decisions about any problems
and solutions, but the final solutions wi 1 1 probably be long in coining.
The issues are likely to be hotly debated in the rulemaking arena and
the legislative arena when the CZMA is consi dered for reauthori zation
in 1985. Only the truly adventuresome game player would attempt to
predict the outcome now.
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