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INPLEHENTING TRE CGA,STAL NSRRIER RESOIJRCES ACT

Frank HcGilvrey

US Fish and Wildlife Service

Implementing the Coastal Barrier Resources Act

This paper discusses Oepartment of the Interior  DOI! responsibilities
under the Coastal Barrier Resources Act  CBRA! and where we are with
implementation two years after passage of the law,

Through CBRA, Congress has declared that not only are coastal barriers a
very important and unique natural resource, but that they are generally
unsuitable for development. The law recognizes that many Federal programs
have encouraged unwise developinent. In a move to prevent further
subsidization of such development, CBRA established a Coastal Barrier
Resources System  System! of 186 unprotected, undeveloped coastal barriers
on the Atlantic and Gu!f Coasts. Within this System, with a few specific
exceptions, all Federal expenditures and financial assistance are banned.

Each of the some thirteen Federal agencies impacted by CBRA have the
responsibility of incorporating the law's requirements into their programs
and policies. CBRA requires that each agency certify annua'lly to the
Office of Management and Budget  OMB! that it is in compliance, OMB in
turn must certify to Congress that all Federal agencies are in compliance.

It is important to note that only Federal expenditures and financial
assistance wi thi n the mandated units gf the System are affected. State,
local and private expenditures are not affected.

A number of specific responsibilities were delegated by the Act to the
SeCretary Of the Interiar. The SeCretary haS redelegated mOSt Of theSe
responsibilities to the Fish and Wildlife Service  FWS! or the Hational
Park Service  iVPS!. The status of these responsibilities is the focus of
this paper .



Sec. 4 a!�! of CBRA allowed landowners of qualified areas to voluntarily
add their lands to the System. This provision expired on October 18, 1983,
without being used.

Sec. 4  b!�!� ! provided guidelines for di stribution of maps of the System.
Maps are available for review at pertinent U. S. Fish and Wildlife Service
Field and Regional offices and State and local jurisdiction offices. These
maps may be purchased from the U. S. Geological Survey.
Sec. 4 c!�! authorized minor and technical adjustments of unit boundaries
within 180 days of enactment. A very strict interpretation of this
provision resulted in 17 minor additions and 2 minor deletions within 19
units. Any further change to the Coastal Barrier Resources System requires
amending of the Act except as provided for in the next part.
Sec. 4 c!�! requires the Department to adjust unit boundaries, if
necessary, at five year intervals to account for natural forces. The Fish
and Wildlife Service will carry out the first iteration of this requirement
in 1987. Any changes will be based on a comparison of 1982 aerial
photography with new photography in 1987.
Sec. 6 lists the specific exceptions to the general ban on Federal
expenditures within the System. They are divided into two categories;
activities allowed without condition, and conditional activities.
Conditional activities must meet the three purposes of the Act. Those
purposes are to minimize;

1. Loss of human life;
2. wasteful Federal expenditures;3. damage to fish, wildlife and other natural resources of the System,
Non conditional activities include:

Conditional additional activities include:

Prior to obligating Federal funds for any of these exceptions, the agency
must consult with the U.S. Fish and Wildlife Service, Department of the
Interior. The role of the FWS under Section 6 of CBRA is similar to its
consulation role under Section 7 of the Endangered Species Act. When the
FWS receives a request for consultation on an expenditure contemplated by a
Federal agency, the FWS prepares an opinion as to whether the proposed
expenditure fits within one of the Section 6 exceptions and is thereforelegally permissible under CBRA. If a proposed activity is conditional, the
FWS provides a further opinion on whether the activity meets all three
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2.
3.
4.
5.

Certain energy activities;
maintenance of shipping channels;
maintenance of essential roads and utilities;
essential military acti vi ties;
Coast Guard facilities and activities;

1. fish, wildlife and recreational projects;
2. air and water navigation aids;
3. Land and Water Conservation Fund and Coastal 2one Management
Act activities;
4. scientific research;
5. emergency Disaster Relief;
6. maintenance of non-essential roads and utilities;
7. nonstructural projects for shoreline stabilization.



purposes of CBRA. The action agency then utilizes this opinion in
determining whether to proceed with the proposed expends.. '.

An October 6, 1983 Federal Re ister notice provided 001 policy and
guidelines on Federal programs affected and the FWS proposed consultation
process. Internal guidance has also been developed.

Fourteen Federal programs have been identified as being affected by the
exceptions. Each concerned agency has designated a CBRA coordinator and
has developed policies and guidelines to implement the consultation
requirement. Most of the con:u ltations to date relate to channel, road and
utility maintenance. One hurricane, Alicia in Texas, has occurred since
CBRA became law. To avoid any delay in implementing the emergency
procedures of Sections 305 and 306 of the Disaster Relief Act, the FHS
participates on the Disaster Relief teams and waves formal prior
consultation for these activities. Permanent repair or replacement of
public facilities on CBRA units with Federal Emergency Management Agency
 FEHA! funding requires formal consultation. A smooth and effective
consultation process has been developed with FEMA as the result of the
Alicia experience.

Section 10 is a three year study required of DOI. A 001 study group
chaired by the National Park Service, and including the Fish and Hildlife
Service, and U. S. Geological Survey, with participation af representatives
fram other affected Federal agencies, is doing the study. CBRA requires
two broad results from the Study:

1! Reconvnendations for the conservation of the fish, wildlife and other
natural resources of the System, based on an evaluation and comparison
of all management alternatives and,

2! reconvnendations for additions to, or deletions from the System.

Ta fulfill the management alternatives requirement, the Study Group has:

A. designated individuals to prepare chapters on the resources of
coastal barriers, direct and indirect Federal programs impacting
the barriers, permitting, the tax code, and Federal acquisition
programs;

B. designated four Regional Study Leaders to review the effectiveness
of State and 'local programs;

C. developed revised criteria for proposed substantial additions to
the System. Broadly these additions may include:

additional wetlands associated with present units;
otherwise protected areas such as refuges and parks;
barriers within large embayments; e.g. Chesapeake Bay, Tampa
Bay, Naragansett Bay;
features functioning as barriers; e.g. - Florida Keys, mixtures

l.
2.
3.
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Host consultations have been free of serious controversy. The most serious
controversy to date has involved the reconstruction of a section of State
Highway 87 in northeast Texas. The FHS was of the opinion that this
segment was non-essential and repeated reconstruction due to hurricane
damage was a waste of Federal money and threatened human life. The Federal
Highway Administration disagreed with this opinion and will fund
reconstruction.



of consolidated and unconsolidated materials as found in Hew
England, and mangroves in tropical and subtropical areas;

5. other geographical areas, including the Great Lakes, West
Coast, Caribbean, Alaska, Hawaii, and Pacific Territories.

Drafts of the chapters relating to management alternatives are nearly
completed. Proposed additions to the System have been reviewed by the
affected States. In January 1985, a Federal Re ister notice wi 11
announce the availability of the draft study an maps for a 120 day public
review. The Governors of the affected States wi 1 1 be solicited for their
position on the study and the proposed changes to the System.

From the results of this review, a final report and atlas wi 11 be
transmitted by the Secretary of the Interior to Congress in October 1985.
Any changes in CBRA or additions to or deletions from the System will
require action by Congress.

Conclusion

It is still too soon for definitive measurement of CBRA's impact. However,
certain trends can be seen.

In general, those areas in the System with no development or access may
remain undeveloped. Some units on coastal barriers already partially
developed and accessible are being developed without Federal assistance.
Nany loopholes, such as casualty losses and the exceptions, still permit a
drain on the Federal Treasury.

Because CBRA only relates to undeveloped coastal barriers, the Federal
presence on developed coastal barriers remains very large. A major
hurricane could have a substantial impact on the Federal treasury. The
very major question of how to handle this issue is unresolved. It will be
addressed at the January 1985 Conference on the Management of Developed
Coastal Barriers in Virginia Beach, Virginia.

CBRA is a framework. State and local jurisdictions must compliment it if
the concept is to be effective. It is a new approach. It is not perfect
and does not completely meet the purposes of the Act. But at least it
reverses the dichotomy of the Federal government acquiring coasta'1 barriers
to stop development on one hand and providing assistance for new
development on the other. We must have State, local and public support and
action to further expand the effectiveness of the concept.



SHORELINE EROSION AND REGIIIATORT PROCEDIIRES
IN tRE LOS ANGELES AREA

John S, Hale

President
Coastal Engineering, Inc

General Information
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I don't know of another county
that has a procedure for building
and safety plan check like the
County of Los Angeles, Their
Building and Safety plan check
procedure includes a policy that
any structures built on the shore-
line must have a Coastal Engineer-
ing report,

That report involves, determina-
tions of design waves, a minimum
beach profile, or what we sometimes
call a design beach profile, design
tides and a number of parameters
involving the height, depth and
length of protective seawalls
and protective structures. It
is these calculations that are
necessary to build a seawall, a
pile structure or any type of
structure to support and protect
the buildings that are built on
the beaches of Los Angeles County.

I would like to talk specifically
about the area of the coastline
between Santa Monica and the
Ventura County line. Most of this

area is referred to as Malibu.
There is a small area just West
of Santa Monica that is often
referred to as Pacific Palisades.

The process of plan checking
involves four or five very impor-
tant di sci pl ines. I t includes
the geologist that is primar ily
concerned with the slides in
the area, It includes the struc-
tural engineer, who does the
basic design. It includes a
soils engineer who determines
what passive and activity and
soil loads are involved and what
the soil can stand, and it includes
a coastal engineer, who provides
information that was aforementioned,

The coastal engineer may also
do the structural work, the soils
engineering and the surveyi ng, It
depends on what his background is,

The surveyor is a registered
surveyor or a regi stered civil
engineer that is a specialist i n
shoreline surveyi ng. He is not
just a civil engineer that has had
surveying IA or IB in college.



The surveying knowledge required
to do good work on the shoreline
requires some background in
geodetic surveying and a keen
knowledge of surveying equipment
and methods. He also has a
keen knowledge af the accuracies
needed to establish base lines,
cross-sections, range lines
and determination of distances
and elevations under all sorts of
adverse conditions. The reason
I emphasize these qualifications
is because there is a tendency
ta assume that the surveying
accuracy far beach surveys does
not requi re the technical know-
ledge that of more sophisticated
upland surveying. I would like
to make it clear that surveying
the shoreline requires a lot
more sophistication than the
ordinary tract or upland surveys.

The reader should be aware of
some of the problems that exist
in the Los Angeles County, In
the first place, we have a tidal
change that can be as large
as 10 feet. The tides may extend
a distance of more than 2 feet
below mean lower low water to
a point more than 7 feet above
mean lower low water datum,

The beach is generally made
up of three parts. As you walk
towards the ocean, you walk
across a flat section that we
refer to as the backshore beach.
Then the observer intersects the
shoreline that steepens toward
the water. This slope is called
the foreshore slope, It ranges
in the Malibu area from about
+I foot above mean lower low
water to an elevation of tll
or +12 feet above mean lower
low water. The slope below the
foreshore slope flattens and
extends into the turbulent surf
zone. This slope will not be
as flat as many beaches in
California, but if often has a
slope of around 35 feet horizontal
to one foot vertical.

Scores of surveys in this area of
the shoreline in Malibu show
that the beach is not continuously
eroding or accreting, but is
oscillating around an average
position, This oscillation amounts
to approximately 80 feet. That
is to say it oscillates about
40 feet on either side of an
average, Because of the shoreline
oscillation and the fact that
the tide and submerged lands are
owned by the State of California
makes the engineer concerned
about intruding on State owned
lands. As a result, the policy
is to attempt to construct all
structures at least 10 feet shore-
ward of the most shoreward recorded
mean high tide line.

Most of the mean high tide lines,
of course, are found close to
the average position of the fore-
shore slope. The mean high tide
lines are about I/3 the way up
the foreshore slope. It i s this
part of the beach that erodes
and accretes, The foreshore
slope usually has the same rate
of slope as it moves. When the
shoreline does oscillate to an
extreme seaward or shoreward
position, it only remains there
for 3 to 4 weeks and it again
returns to the average position.
If you arbitrarily picked any
given day and went down to the
beach, the chances are that the
beach would be in its average
position. It is rare to find
it in either an extremely shore-
ward posi ti on or extremely seaward
position.

Therefore, the engineer knows
at some point in time the shore-
linee will recede to a minimum
position and he designs the build-
ing in a fairly extreme shoreward
position. This means that the
seawalls and the protective
structures that are p'laced on
the beach do not cause shoreline
erosion problems. This also
makes the size of the structures
needed to resi st wave action smal 1 er.
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As a matter of fact, this policy
in the County of Los Angeles
started prior to I965 when I was
asked to provide some type of
criteria or manual that would
protect the buildings along the
shoreline from falling i n the
water. I thought the problems
of getting structures properly
designed by private engineers
would be simply a matter of
listing a number of distinguished
civil engineers and pass that
information out to the developers.
I quickly found out this was
not the answer. Most of the
civil engineering fi rms were not
interested in doing the design
of a $40,000 or $50,000 seawalls
for a single family dwelling,

At this point the reader should
be made aware of the fact that
in the Mal ibu area many of the
people are wealthy and, as a
matter of fact, many of the
people you would know if I gave
you their names because they
are internationally and nationally
famous. The property they own
is usually expensive and they
usually can afford and want
to afford first class shoreline
protection and they are willing
to pay for it, This situation
may not be the case in every
area of ihe Onited States but
since many parcels of property
and the houses on them are running
in excess of a million dollars,
i t makes good sense to protect
them with the best protection.
Not to speak of the fact that at
times there is a danger to the
people living there.

In finding out that I could not
get private engineers to do
the coastal work, I decided
to teach classes in coastal
engineering and invite pri vate
engineers to take the classes.
Therefore, when I train people,
they learn how to use the
statistics the County of Los
Angeles has developed as a result
of a great many surveys over a
large number of years. In addition

to the surveys that have been
developed, wave design summaries
were provided. This enabled the
coastal engineer to caculate the
necessary wave loads for the dif-
ferent types of protective
structures without going through
huge massive studies of island
sheltering, defraction, refraction
and many other things that would
make a practical and economic
design difficult.

The purpose of this report is not
to deal with the engineers but
with the regulatory procedures
that are involved.

The next step then was to require
a private civil engineer that had
been trained to provide a coastal
engineering report to determine
the necessary parameters for the
protective structures.

In doing this he would provide
a report that would include the
necessary wave loads, wave uprush
heights, design beach profiles and
other things that would be needed
by the structural engineer to
complete the design of the buildings.

The coastal engineering report
was then reviewed by the County of
Los Angeles, coastal engineering
section, and the design was
reviewed by our building and safety
office and soils engineer, An
agreement was also worked out with
the State Lands Division of the
State of California. That agree-
ment was that they would review
the Plans and Specifications for
any new building to make certain
that there was no intrusion on
tide and submerged lands.

This turned out to be very valuable
because in the ensuing years when
questions arose 'ver tidal
boundaries, the tidal boundaries
had :.lready been approved by the
State of Californ'a, And since
this agreement was very important,
the approval had to be i ssued prior
to the time that construction
started.
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During the winter of 1982-83, we
had the worse oceanwave storm
conditions that we have had
in many years. At that time the
County Building and Safety Office
surveyed all the structures that
were damaged. There were 59
structures damaged that had been
processed through the County
Engineer-Facilities Office. Of
all the 59 damaged, only I was
designed and built after 1965,
The significance of this is that
it was 1965 when the coastal
engineering reviews were requested
for coastal structures. After
this program was instituted in
the County Engineers Office there
have been over 2,000 shoreline
structures built and only I
failure,

The County of Los Angeles is
now in the process of preparing
a complete manual covering the
engineering methods and parameters
that are being used. This has
not yet been published and the
details of these procedures will
be made public in probably the
not too distant future,

In my 30 some years of doing
this work, I have never met a
single individual who had enough
knowledge to do an adequate job
on all facets of the structural
design, It takes a team in-
volving a coastal engineer,
surveyor, soils engineer,
geologist, and a structural
engineer or at least a civil
engineer with a sufficient back-
ground in structures to do the
necessary work to complete this
type of work. The team effort
has obviously been successful
and the procedures and processing
details need not be cumbersome
but can be worked out in a way
in which the turn-around time
is not a disadvantage to the
developer.

As a matter of fact, from the
economic standpoint, the insurance
rates in the Malibu area for
storm damage is the lowest of

any place in the United States,
Secondly, many structures that
people have attempted to place
during my many years of service
have been structures that would
have cost 2 or 3 times what they
needed to cost if it were not
for accurate coastal engineering
work. No matter how big something
is built, if the knowledge of
the shoreline geomorphology is
not clearly evident, then the
developer will be wasting his
money, and it is not necessarily
true that the bigger is better.
Sometimes the huge massive
structures still don't work
because the engineers did not
realize certain facts about the
shoreline processes,

The final procedure i n the
regulatory analysis of the County
of Los Angeles requires the
private Coastal Engineer to
inspect the structure and to
sign a statement that the
structure has been constructed
in accord with the plans and
specifications.

If an engineer is not willing
to accept this responsibility,
then, in my opinion, he has no
business doing thi s type of work.
!f he isn't confident that the
structures will stand up, then
he shouldn't be involved.

As a matter of fact, the Coastal
Commission of the State of
California now requires that
an engineer certify that every
structure built will stand the
ocean wave storms of the winter
of 1982-83. I think this is
a very good requirement, It
puts the ball right into the
court of the civil engineer and
makes him responsible. If he
isn't willing to be responsible,
then he has no business doing
the work.
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Introduction

The Mississippi coast is protected by a chain of barrier island> and
the Mississippi Soursd � a large, sltallow estuary connected to rhe
mainland by river's, bayous, and wetlands. The area provides imprertant
wildlife habitat as well as a major source of recreation for coastal
residertts and tourists. Mississippi's commercial and recreational
saltwater fisheries and tourist industry are all highly dependent upon
the health of this marine ecosystem,

At tht same time, Mississippi's ports and harbors, the primary sites
for heavy industry on the coast, form an essential part of the Stare's
economic base. Nowever, as wus recognized in national and State
legislation of the carly 1970's, uncontroled industrial development
can upset the crucial balance of the wetlands ecosystem and lead to a
number of other problems associated with use conflict.

National concern for the wise use and management of our coastaj
resources led to passage of the Coastal Zone Management Act of 1972,
and at the State level, po passage of the Mississippi Coastal Wetlands
Protection Law �973! and Coastal Program. One result of
Nississippi's transition from a policy of vircually unrestrained
industrial development ru the more recent balanced approach reflected
in these laws is the altered role of port authorities and industrial
development commissions in tttar1ne resource management. The purpose of
this paper is to examine the relationship between the industrial
developtscnt of port and harbor areas and Mississippi's relatively new
policy of marine resource management. 1t discusses conflicting
statutory standates embodied in the eneblinp, legislation of county port
authorities and commissions ~ at d the relatively new Wetlands
Protection Law and Coastal Program.
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The first part of the paper relates the primary State framework for
managing marine resources. The second part discusses the role of
county port and harbor authorities in marine resource management. The
final section contains recommendations that would assist the
Mississippi legislature and other coastal resource managers i.n
clarifying areas of conflicting policy and jurisdiction to help
facilitate reasonable development of the State's coastal resources.

Mississi i Coastal Wetlands Protection Law and Mississi i Coastal

The Wetlands protection Law and Coastal program jointly address the
management and use of coastal marine resources in Mississippi's three
coastal counties  Harrison, Hancock and Jackson!, including all
adjacent waters within the three-mile territorial limit. These laws
express a public policy that coastal wetlands should be preserved,
except where the alteration of a specific wetland would serve a higher
public interest.  Miss. Code 549-27-3! To carry out this policy, the
Coastal Program establishes a permitting procedure which is
administered by the Bureau of Marine Resources  BMR! ~ under the
auspices of the Commission on Wildlife Conservation. The ultimate
decision to grant, deny, or condition a permit belongs to the
Commission, which depends heavily upon the advice and recommendations
of the staff of BMR.

Ostensibly, any activity that affects coastal wetlands is a regulated
activity and subject to the permit process. Since some activities
conducted outside the wetlands may affect the wetlands, a permit may
also be needed for certain activities beyond the three country coastal
area or for activities on upland areas, However, not all activities
affecting coastal wetlands are subject to the permitting procedures of
the Wetlands Protection Law and Coastal Program. Only five types of
activities are specifically regulated:  l! dredging, excavating or
removing any materials from the wetlands; �! direct or indirect
fi.lling of the wetlands; �! killing or materially damaging any
wetland plant or animal; �! erection of structures which materially
affect the ebb and flow of the tide; and �! erection of structures on
suitable sites for water-dependent industry.

Furthermore, not all activities that fall within these five categories
are subject to the review and compliance procedure. As a result of
political pressures, nineteen exemptions from the permit process were
written into the Coastal Program. Five of these statutory exemptions
are particularly important to this paper: the Biloxi Bridge and Park
Commission, Biloxi Port Commission, Long Beach Port Commission, Pass
Christian Port Commission, Pascagoula Port Commission, and any
municipal or local port authorities; the activities of the Hancock
County Port and Harbor Commission affecting wetlands within its
jurisdiction; the activities of the Harrison County Development
Commission affecting wetlands within its jurisdiction; the activities
of the Jackson County Port Commission affecting wetlands within its
jurisdiction; and the activities of the Mississippi State port at
Gulfport affecting wetlands within its jurisdiction.

The same section of the exemptions statute goes on to limit these
exceptions by stating:
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"All parties or agencies exempt from the
regulatory provisions, whether by name or
reference, when carrying out what would
otherwise be regulated activities in
Coastal Wetlands shall at all times adhere
to the policy as set forth in section 49-27-3
and each such agency shall further advise the
council [now the Commission] of all such
activities so that the council may be fully
advised of all activities in t' he coastal
wetlands."

The Coastal Program sets out the specific procedure by which BMR must
be notified of any exempted activities that would affect the wetlands.
BMR is then required to make a finding that the activities are
conducted in accordance with the public policy oj the Wetlands
Protection Law before the proposed activity can begin.

The Coastal Program guides the decisions of the BMR by setting out
management goals, implementation procedures, and decision-making
guidelines. The goals are designed to promote decisions that balance
development with the environment. The first two goals are
illustrative of this attempt. The first goal provides for reasonable
industrial expansion on the coast that ensures that waterfront sites
are conserved for water-dependent industry. The second goal restates
the public policy of the Coastal 'Wetlands Protection Law of favoring
the preservation of the coastal wy[lands and ecosystems except where a
higher public interest is served.

All State and Federal agencies must carry out their responsibilities
in the coastal area in compliance with the Coastal Program. To ensuing
this, the Coastal Program includes policy coordination procedures,
as well as enforcement procedure~ in the event that an agency proceeds
in a manner contrary to the MCP.

In making its decisions on permit applications and findings of
compliance for excluded activities, BMR and the Commission are
obligated to consider a variety of factors. The public interest is
evaluated through a review of applicable legislative or judicial
statements of public interest, precedent-setting effects, the national
interest, public comments, and provisions of any applicable plan.
Impact on the wetlands is assessed by examining the direct and
indirect effects on the ecosystem, all intended and unintended but
reasonably anticipated impacts of the total proposed project, and the
preservation of natural scenic qualities. Economic interests are
considered by looking at the extent to which adverse impacts can be
avoided through modificarions, the availability pf feasible
alternative sites and the need for a waterfront location.

Because of their economic and recreational importance, certain coastal
areas have been designated as special management areas  SMAs!, for
si.te-specific planning and management. The decisions that go into
SMA planning are based on the same criteria as those used for permit
decisions at both Federal and State levels. They also allow coastal
resource managers to coordinate regulatory decisions with the
affirmative development efforts of the coastal program and of local
governments. These affirmative development efforts include among
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other things, energy facility siting, shoreline erosion and
mitigation, construction of public facilities such as sewer, water,and drainage� systems, and designation of areas for preservation and
restoration.

Five industrial and port areas have developed SMA plans, each managedby the appropriate County Port and Harbor Commission: Port Bienville
Industrial Park, Pass Christian Industrial Park, Bayou Bernard!
Industrial Park, Pascagoula River Industrial Area and Bayou Casotte.
However, because SMA planning is voluntary, it will only be aseffective as the efforts put forth by the resource managers in the
special management area.

The Role of Count Port Authorities

The Wetlands Protection Law and Coastal Program together evidence the
intent of the legislature to promote decisions in the coastal area
that balance development with conservation of the environment. As
will be seen from the following discussion, that intent often leads to
conflicts that are difficult to resolve. A significant number of
industriaj sites on Mississippi's coast are located in or managed byport authorities. For example, Fort Bienville Industrial Park,
covering 2,600 acres of county owned land, is managed by the HancockCounty Port and Harbor Commi.ssion; and the Bayou Casotte Industrial
Area and Pascagoula River are managed by the Jackson County PortAuthority. This part of the paper will focus on the effect of county
port authori.ties' decision-making for marine resource management.
Section 59-9-1 of the Mississippi Code, originally passed by the StateLegislature in 1956, sets as State public po!jcy the expansion and
development of Mississippi's ports and harbors. In addition to vastpowers and duties to maintain and operate their harbors and ports,county port cossaissions are given "full jurisdiction and control ofany and all lands lying within, or adjacent to, any rivers' . bay or-natural lake which are now, or heretofore were, below the mean high
tide mark, and which lands lie within g adjacent to any port or
harbor" managed by the port authority. Such lands may also bereclajged by the port authority for operation and development of the
port.

Furthermore, a 1982 amendment of the Mississippi Code gives opsparticular port commission the authority to lease certain acreages,and a 1982 amendment states further that such leasing for developmentpurposes serves a higher public interest in accordance with the public
policy of the State as set forth in the Wetlands Protection Law.
Folic and Jurisdictional Conflicts

An analysis of the role of port authorities and commissions in
attracting industry, considered in conjunction with the mandate of theWetlands Law and Coastal Program to balance economic development with
sound environmental management of Mississippi's marine resources,
reveals two major problems: ambiguous, overlapping grants ofjurisdiction and unclear, sometimes conflicting statements of public
policy.

The public policy of encouraging development of Mississippi ports is
derived from a section of the Mississippi Code which was passed in
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1956. At that time the State government realized it was necessary for
Hississippi to supplement its primarily agricultural economy with
industry, for more balanced economic development. Ports and harbors
were a logical place to encourage such development, However, as
stated earlier, passage of the CZNA in 1972 and the subsequent passage
of the Wetlands Protection Law in 1973 reflected a recognition that
unwise development in coastal areas was resulting and in permanent,
adverse changes to coastal ecological systems, These laws
established a new policy of balancing economic development of
coastlines with thy preserving of the ecological integrity of the
marine environment. Thus, after 1973, the State had two potentially
conflicting policies regarding the development of marine resources:
one, reflected in the port legislation, favors the largely
unrestricted industrial development of port areas; the other reflects
the desire to protect and preserve coastal wetlands and their
ecosystems  of which port areas are a part! except where alteration of
a specific wetland would serve a "higher public interest."
Unfortunately, not only is the public interest ill-defined, but
"higher public interest" is not defined at all.

A close reading of Mississippi's laws leads to the conclusion that the
State legislature intended for port development to fall under the more
restrictive policy of controlled growth. For example, the first
stated goal of the Coastal Program provides for reasonable industrial
expansion and for ensuring the consegation of waterfront industrial
sites for water-dependent industry. Furthermore, since the 1982
amendment cited earlier specially designates the development of
certain tracts of land to be of higher public interest than preserving
those wetlands, it is arguable that the legislature intended for other
wetlands in industrial areas to be developed in accordance with the
principles and guidelines of the Coastal Program.

Interacting with the conflicting public policies is the issue of
jurisdiction over the marine resources of the coastal ports. As
stated earlier, the Wetlands Protection Law exempts port authorities
from the need to secure a permit for regulated activities. However,
the code section states further that all exclusiog are still bound by
the public policy provisions of the Wetlands Law.

The Coastal Program establishes a procedure for ensuring that the
excluded activities are in compliance with the public policy of the
Wetlands Protection Law. First, parties proposing to conduct
activities covered by the exclusions must notify BMR of the provisions
of the Coastal Program regulations under which the proposed activity
is excluded, and provide information that demonstrates compliance with
the regulations. Within 30 days of such notification, BKR must
prepare a set of findings based upon the same criteria that are used
to evaluate permits for regulated activities. These findings are then
provided to the party proposing the excluded activity as well as to
the Commission. If the findings conclude that the proposed activity
is not in compliarce with the public policy of ygtlands protection,
then the proj ect cannot go forward as proposed. If the proposed
project is begun despite negative findings by the Commission,
enforcement action can be taken against the violator.

From the above review, it would appear that' when port authorities make
decisions that affect coastal wetlands and would otherwise be subject
to the permit process, they are bound to follow the policy of the



Wetlands Protection Law and the Cue~tel Program. Therefore, their
control over the marine resources within their jurisdiction is
inferior to the jurisdiction of BMR and the Commission.

However, if a local port authority does not share the coastal resource
management philosophy embodied in the Coastal Program and fails to
cooperate with positive coastal planning efforts, as is often the
case, a tense political situation develops between State and local
governmenr., with BMR, the Commission and the Attorney General's Office
being placed in the uncomfortable position of taking enforcement
measures against the local port authority and/or county board of
supervisors. In that instance, the courts may be called upon to
interpret the intent of the legislature with respect to such policy
and jurisdictional conflicts.

Conclusion and Recommendations

To adequately protect the marine resources upon which the economy of
the coast is based, coastal resource managers must work together in
implementing Mississippi's Wetlands Protection Law and Coastal
Program, These laws represent the culmination of many years of hard
work by people who recognised the increasing and often conflicting
demands upon our coastal. resources, The Wetlands Protection Law and
Coastal Program were designed to provide a framework for
decision-making and conflict resolution, However> as pointed out in
the above discussion, apparently conflicting legislative mandates have
created potential problems, particularly in the area of industri.al
development decision-making. To help remedy these inconsistencies,
the following recommendations are made:

�! The statement of public policy in section 49-27-3 of the Wetlands
Protection Law should be more definitive. The exception for projects
which serve "a higher public interest" is vague and should either be
more fully explained or deleted.

�! Section 49-27-7, which exempts certain activities and entities
from permitting provisions of the Wetlands Protection Law, creates
unnecessary confusion. This section should be amended to make it
clear that this is a limited exemption from the forma1 permit
application process only, and that the Commission still has the
ultimate decision-making authority over whether the proposed activity
itself will be allowed,

�! Since one of the goals of the Wetlands Protection Law and Coastal
Program provides fot' reasonable industrial expansion, SMA planning in
industrialized areas such as already existing industrial parks and
ports should be mandatory, rather than voluntary, with the Commission
having ultimate authority over the development of these plans. They
should continue to be created in consultation with the local
governments, industries, etc., that, are involved. However, the
Commission needs to have the power ro break a stalemate in the event
that a consensus cannot be reached on an issue,

�! The enabling legislation of port authorities and of industrial
development commissions should be amended to reflect the policy of the
Wetlands Protection Law and Coastal Program.



If the above recommendations were to be implemented, port authorities
and other local coastal resource managers would be obligated to make
their decisions within the framework of the comprehensive Wetlands
Protection Law and Coastal Program, thus helping to prevent the
adverse impacts on the coastal ecosystem which have been found to
occur when parochial interests are made superior to a coordinated
state plan.
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Coastal Zone Management Act of 1972, 16 U.S.C. 91451 �974 and Supp.

1975-1981!.

2Nississippi Coastal Wetlands Protection Law, HISS. CODE ANN.
949-27-3  Supp. 12 1982!. "Coastal wetlands" are defined as "all
publicly owned lands subject to the ebb and flow of the tide; which
are below the watermark of ordinary high tide; all publicly owned
accretions above the watermark of ordinary high tide and all publicly
owned submerged water-bottoms below the watermark of ordinary high
tide" and is interpreted to include the flora and fauna on and in the
wetlands. Id.,549-27-5 a!,  b!.

3MISS1SSIPPI COASTAL PROGRAM  August, 1980!.

4Mississippi Coastal Wetlands Protection Law, ~Su ra note 2.

5Id., fi49-27-9 through 57.

6MISSISSIPPI COASTAL PROGRAM, 111-4  August, 1980!.

7MISS. CODE ANN. 949-27-5  Supp. 1. 1982!.

8
Id., 549-27-7  h!,  o!,  p!,  q!, and  r! .

9Id., ft49-27-7.

10 d

11Id., $57-16-6  Supp. 1982!; MISSISSIPPI COASTAL PROGRAM 1-2
 August, 1980!. The other goals are:  a! To protect, propogate, and
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conserve the state's seafood and aquatic life in connection with the
 revitalization of the seafood industry of the State of Mississippi.
 b! To conserve the air and waters of the State, and to protect,
maintain, «nd improve the quality thereof for public use, for
propogation of wildlife, fish and aquatic life, and for domestic,
agricultural, industrial, recreational, and other legitimate
beneficial uses.  c! To put to beneficial use to the fullest extent
of which they are capable the water resources of the State, and to
prevent the waste, unreasonable use, or unreasonable method of use of
water.  d! To preserve the State's historical and archaeological
resources, to prevent their destruction, and to enhance these
resources wherever possible.  e! To encourage the preservation of
natural scentic qualities in the coastal area.  f! To assist local
governments in the provision cf public facilities services in a manner
consistent with the coastal program.  g! To consider the national
interest involved in planning for and in the siting of facilities
the coastal area.  h! To ensure the. effective, coordinated
implementation of public policy in the coastal area of Nississippi
comprised of Hancock, Harrison and Jackson Counties,

12MISSISSIPPI COASTAL PROGRAM, VIII-39 through 53  August, 1980! .

Id.> VIII-47.

I<1., VIII-12, 13,14 .

15Id., Chapter VI.

Id., VI-2, 3.

Id. > VI-4.

18NISS. CODE AHH. fi59-9-1 �972! .

Id., 559-1-17 �972!.

20Id, These powers are referenced from NISS. CODE ANH. 559-19-15
�972!, "Powers and Duties of Authority or Commission," which in turn
are referenced from MISS. CODE ASH. 559-7-129 �972!> "Duties of Port
Commissions."

21ld., 559-9-21  Supp. 1982!.

Id.

16 U.S.C.A. 51451 �974!.

24Specific criteria are provided in Sectior. VIII of the Coastal
Program to determine which industry is to be considered "water
dependent."

25MISS. CODE AHH. $49-27-7  Supp. 12 1982! .

26MISSISSIPPI COASTAL PROGRAM, VIII-18, 19  August, 1980!.

Id., VII-37.

98


